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Appeal Decisions 
Inquiry Held on 15-19 May; 5, 6, 12 June; 24-26 July 2023 

Site visits made on 30 December 2022, 26, 27 July 2023 

by Christina Downes BSc (Hons) DipTP MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 29th August 2023 

Appeal A Ref: APP/L3815/W/22/3295000 
Land East of Broad Road, Nutbourne 

• The appeal is made under section 78 of the Town and Country Planning Act 1990

against a refusal to grant outline planning permission.

• The appeal is made by Pallant Homes Ltd against the decision of Chichester District

Council.

• The application Ref CH/20/03320/OUTEIA, dated 17 December 2020, was refused by

notice dated 15 October 2021.

• The development proposed is the erection of up to 132 dwellings and provision of

associated infrastructure.

Appeal B Ref: APP/L3815/W/22/3295004 
Land West of Drift Lane, Chidham 

• The appeal is made under section 78 of the Town and Country Planning Act 1990

against a refusal to grant outline planning permission.

• The appeal is made by Pallant Homes Ltd against the decision of Chichester District

Council.

• The application Ref CH/20/03321/OUTEIA, dated 17 December 2020, was refused by

notice dated 15 October 2021.

• The development proposed is the erection of up to 68 dwellings and provision of

associated infrastructure.

DECISION 

1. Appeal A is allowed and planning permission is granted for the erection of up to
132 dwellings and associated infrastructure on land east of Broad Road,

Nutbourne, in accordance with the terms of the application, Ref

CH/20/03320/OUTEIA, dated 17 December 2020, and the plans submitted with it.
This is subject to the conditions in Annex Three to this decision.

2. Appeal B is allowed and planning permission is granted for the erection of up to

68 dwellings and associated infrastructure on land west of Drift Lane, Chidham,

in accordance with the terms of the application, Ref CH/20/03321/OUTEIA, dated
17 December 2020, and the plans submitted with it. This is subject to the
conditions in Annex Four to this decision.

PROCEDURAL MATTERS 

3. The inquiry was scheduled to begin on 18 August 2022, but the venue
proved unsuitable for the number of people who wished to attend. It was

therefore postponed until 4 January but was again postponed due to a
medical emergency. It finally opened on 15 May but was again adjourned on
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12 June due to the illness of a key witness. The inquiry was finally completed 

on 26 July 2023. At the request of the parties, I undertook a night-time site 
visit on 27 July 2023.  

4. The applications were made in outline form, with all matters apart from 
access and layout reserved for future consideration. However, prior to the 
Council’s decision, the Appellant revised the application to include layout as 

a reserved matter. The layouts were provided for indicative purposes and at 
appeal stage that relating to Site B was revised to accommodate the internal 

ditches on that land. I have had regard to these layouts as illustrative of how 
the sites could be developed. I return to this matter later in my decision.  

5. The proposals are Environmental Impact Assessment development. An 

Environmental Statement (ES) was submitted for each scheme and the 
cumulative impacts were also considered of both schemes together. Further 

ecological information was provided at appeal stage at the request of the 
Secretary of State. I am satisfied that the ES’s meet the relevant statutory 
provisions, including publicity and are adequate in terms of their scope. 

6. Planning Obligations by Agreement (the Section 106 Agreements) were 
submitted with each appeal. These were discussed at the inquiry, and I 

allowed further time for them to be completed and executed once it had 
closed.  

7. The third reason for refusal in both appeals related to the lack of a Section 

106 Agreement. The matters in question related to securing affordable 
housing, transport infrastructure, the provision and maintenance of open 

space and mitigation for recreational disturbance to the Chichester and 
Langstone Harbour Special Protection Area (SPA). These matters have now 
been resolved through the submitted Deeds, although there is an 

outstanding issue relating to the amount of open space for Sites A and B 
together. The Section 106 Agreements and their efficacy are considered later 

in my decision. 

8. Appeals A and B are for “up to” 132 and 68 dwellings respectively and thus 
offer the potential for a lesser number. However, that cannot be assumed at 

this stage and no evidence was provided by the Appellant to support any 
specific reduction in quantum. The Environmental Impact Assessments are 

on the basis of the maximum number of dwellings. In the circumstances, my 
consideration will be on the basis of a development of 132 dwellings on Site 
A and 68 dwellings on Site B.  

REASONS 

PLANNING POLICY CONTEXT AND THE APPROACH TO DECISION MAKING 

9. The development plan includes the Chichester Local Plan (the LP) adopted in 
2015 and the Chidham and Hambrook Neighbourhood Plan (the NP) made in 

2016. Policy 2 in the LP sets out the development strategy and a settlement 
hierarchy comprising the sub-regional centre of Chichester, several 
settlement hubs and a number of service villages. Hambrook and its 

neighbour Nutbourne East are designated together as a service village and 
policy 5 sets out an indicative number of 25 dwellings during the local plan 

period to meet community needs. Policy LP1 in the NP supports the 
development of windfall sites of 10 or fewer units. It also identifies 4 sites 

DN HLS PoE - Appendix 10 - Page 2 of 57

https://www.gov.uk/planning-inspectorate


Appeal Decisions APP/L3815/W/22/3295000, APP/L3815/W/22/3295004 
 

 
https://www.gov.uk/planning-inspectorate                          3 

for some 78 dwellings, all of which had planning permission when the plan 

was made in 2016 and have now been built.   

10. A large part of the central part of the District is covered by the South Downs 

National Park whilst to the south is the Chichester Harbour Area of 
Outstanding Natural Beauty (the AONB) and a number of important 
European sites protected for their ecological importance. This means that the 

less constrained corridor along the A259 is under particular pressure for 
housing development. The housing requirement set out in the LP did not 

seek to meet the full objectively assessed housing need for the District 
mainly due to the limitations imposed by transport infrastructure. Although 
the Examining Inspector found the plan sound, this was on the basis that 

there would be a review within 5 years of adoption. This has not happened.  

11. In any event, the LP is now more than 5 years old and so the local housing 

need falls to be considered against the Government’s standard methodology. 
Whilst it is acknowledged that the Government has indicated that this will 
provide a starting point and will no longer be mandatory, this approach has 

not yet been incorporated into national planning policy. On this basis, there 
is no dispute that the Council is unable to demonstrate a five year supply of 

deliverable housing sites against the local housing need. The housing supply 
and distribution policies are therefore out-of-date and, regardless of whether 
the “basket” of most important policies for determining the application are 

also out-of-date, paragraph 11d) of the Framework applies by virtue of 
Footnote 8. The extent of the shortfall is disputed, and I consider this later in 

my decision. 

12. The appeal sites comprise open countryside to the north of the A259 
between Broad Road and Drift Lane. The western boundary of Site A abuts 

the settlement boundary of Nutbourne East and the eastern boundary of Site 
B adjoins the houses fronting the western side of Drift Lane. There would be 

an open area separating the two sites. LP policy 45 restricts development to 
that requiring a countryside location and policy 2 seeks to contain new 
development within the settlement boundaries.  

13. The LP is currently being reviewed. The draft Chichester Local Plan 2021-
2039 (the emerging LP) has reached the Regulation 19 stage and once the 

public responses have been considered, the emerging LP will be submitted 
for examination. Whilst the emerging plan is progressing it is still at a 
relatively early stage in the adoption process, which is anticipated to be mid-

2024. At the moment there is no certainty that its provisions will not change, 
including the minimum of 300 dwellings to be allocated through a review of 

the NP for the service settlement. The emerging LP can only be given very 
limited weight.  

14. The housing policies in the development plan clearly do not address current 
housing needs and policy 2, which sets out the housing provision for the plan 
period is out-of-date. So too are the aforementioned housing policies 4, 5 

and 45 in the LP and policy LP1 in the NP. In such circumstances, Policy 1 in 
the LP makes statutory provision by reflecting the presumption in favour of 

sustainable development contained in paragraph 11 of the National Planning 
Policy Framework (the Framework). In this case there are policies in the 
Framework relating to Habitats sites and an Area of Outstanding Natural 
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Beauty that are engaged. It is only if these are not offended that the “tilted 

balance” is engaged. These matters will be considered in my Conclusions. 

15. It should be said that the Council has sought a pro-active approach in 

seeking to address its housing shortfall through the publication of an Interim 
Position Statement for Housing (the IPS). I was told that this has been 
subject to consultation and was formally adopted for development 

management purposes in November 2020. In my opinion this is an 
important material consideration that should be afforded significant weight. 

The IPS puts forward 13 criteria for the assessment of housing proposals and 
will be considered later in my decision.   

ISSUE ONE: THE EFFECT OF THE PROPOSED DEVELOPMENT ON THE 

LANDSCAPE AND RURAL CHARACTER OF THE AREA AND THE SETTING OF 
THE CHICHESTER AONB 

Policy context and approach 

16. The appeal sites comprise relatively flat, open agricultural land. Site A is just 
under 5 hectares (ha) and lies to the north of the A259 and to the east of 

the settlement of Nutbourne East and Broad Road, from where it would take 
its access. Site B is of similar size and lies on the western side of Drift Lane 

with the main access from the A259. Both sites are bordered by the railway 
line and between them is an area of land of approximately 3.3 ha. There are 
no natural features that define the eastern boundary of Site A or the western 

boundary of Site B. 

17. It is difficult to envisage a circumstance where housing development on 

greenfield land would not cause some adverse landscape and visual effect. 
However, the extent of such effects and whether they can be successfully 
mitigated in the longer term would depend on the site in question and the 

development being proposed. The Council’s housing land supply position is 
very likely to require greenfield sites to be made available, especially given 

the constraints in this District. However, that is a matter to be considered in 
the planning balance and not a consideration that should affect the 
assessment of the landscape and visual effects. 

18. The Boundary of the AONB runs along the southern kerbline of the A259. 
There is no dispute that the appeal sites fall within the setting of the 

designated area. The South Downs National Park lies to the north and its 
elevated landform can be clearly seen when looking across the site from 
various viewpoints to the south. However, the main parties agree that due to 

the distance and intervening vegetation, long distance views from the 
National Park would not be impacted and I note that the National Park 

Authority has not objected to the proposals on these grounds. 

19. In the LP, policy 43 seeks to ensure that proposals do not detract from the 

distinctive character and special qualities of the AONB. This applies to 
development within the designated area and also its setting. The policy also 
seeks adherence to the policy aims of the Chichester Harbour AONB 

Management Plan (the Management Plan), amongst other things. Policy 2 in 
that document states that development outside but close to the AONB 

boundary should not detrimentally impact the character and setting of the 
protected landscape. LP policy 48 includes a provision that seeks to prevent 
adverse impacts on the openness of views around designated environmental 
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areas or the tranquil and rural character of the area. There is a requirement 

in policy EM3 of the NP that requires new housing development to conserve 
and enhance the landscape and natural environment and, in particular, the 

AONB. 

20. Paragraph 178 of the Framework indicates that development within the 
setting of an AONB should be sensitively located to avoid or minimise 

adverse impacts on the designated area. Paragraph 174 recognises the 
intrinsic character and beauty of the countryside, but it stops short of the 

restrictive terms included in policy 45. Other than in that respect, the 
development plan policies relating to the countryside and the AONB seem to 
me to be generally consistent with national policy. 

Coalescence of settlements 

21. Coalescence is a spatial concept that seeks to maintain the character and 

identity of settlements. There are a number of policy references in the LP 
that seek to prevent actual or perceived coalescence. However, there is no 
designation on the Proposals Map to show specific strategic gaps. It is 

therefore a matter of judgement for the decision-maker. I note that a 
Landscape Gap Assessment has been undertaken as part of the evidence 

base to the emerging LP by the landscape consultants Terra Firma. It 
identifies several strategic gaps along the A259 corridor.  

22. The appeal sites lie between the settlements of Hambrook and Nutbourne 

East and Broadridge and Bosham. The gap proposed for designation lies 
between Newells Lane, the A27 and Broadridge. It does not include the 

appeal site and neither Drift Lane nor Chidham are designated as 
settlements either in the adopted or emerging LP. This will be considered in 
connection with the Local Plan examination in due course and it is not known 

at this stage whether the identified gaps will be carried forward in the 
adopted plan. The proposed gap designations can be given little weight at 

the present time.  

23. The appeal sites are a very small element of the overall open land between 
the settlements referred to above. They are located in one corner of that 

land. Spatially they are therefore relatively insignificant in terms of keeping 
the settlements separate and maintaining their identity. In the 

circumstances I do not consider that the proposed developments, either 
individually or together would result in actual or perceived coalescence or 
conflict with the relevant policies in the development plan in this respect. 

That is not to say that the gap between Nutbourne East and the houses in 
Drift Lane is not of value in landscape terms and I consider this below.  

Landscape assessments 

24. The West Sussex Landscape Character Assessment (2003) places the appeal 

sites within the Southbourne Coastal Plain Landscape Character Area (LCA). 
Key characteristics include a low-lying, flat and open landscape with long 
views to the Harbour. They also include the narrow gaps of land between 

settlements, including Nutbourne and Chidham, which provide visual relief to 
the built-up areas. In this context the reference to “settlements” does not 

seem to refer only to those designated in the LP and it was confirmed at the 
inquiry that in landscape terms the group of dwellings along Drift Lane would 
be included. The Chichester Harbour Conservancy Landscape Character 
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Assessment places the sites within the Havant to Chichester Coastal Plain 

LCA which records a flat coastal plain, open arable farmland, hedged 
paddocks and pockets of orchards. It also refers to linear settlements 

associated with the old Roman Road and the occasional views south to the 
Harbour. Both assessments include a small part of the AONB immediately to 
the south of the A259 within the same LCA as the appeal land. Overall, it 

seems to me that they identify a landscape that has a varied nature, 
including built elements.  

25. The flatness of the terrain provides the opportunity for permeability at the 
interface of the land within the AONB and the land outside of its boundary. 
Visual connections to the Harbour landscape allow appreciation of the 

character and special qualities for which the AONB is designated, as set out 
in the Management Plan. 

26. A Landscape Capacity Assessment (2019) was carried out by Terra Firma as 
part of the evidence base to the emerging LP. The appeal sites are within 
Sub-area 87, which is to the north of the A259 and also includes land north 

of the railway line. The sub-area is concluded to have a medium/ low 
potential capacity for development. Sub-area 88 is to the east of Drift Lane 

and includes the part of the AONB immediately to the south of the A259. It 
is to be noted that this has a different character, including a more enclosed, 
small-scale landscape and a built-up frontage along the A259.  

27. There were two landscape and visual impact assessments (LVIA) before the 
inquiry which consider the effects at site level. The Appellant’s LVIAs were 

submitted at application stage (The Lizard LVIAs), whereas the Council 
undertook its own later in the process (the HDA LVIA). Whilst they reach 
very different conclusions, both appear to be consistent with the 

methodology espoused in the Landscape Institute’s Guidelines for Landscape 
and Visual Impact Assessment. Overall, there was no dispute by the main 

parties that some development may be able to be accommodated on the 
appeal sites without undue landscape harm.  

Layout 

28. As already mentioned, layout was not a reserved matter when the 
applications were submitted but has now become so. The layouts are thus 

indicative but are helpful in showing how the sites may be developed but not 
necessarily how they will be developed. As has already been said, it cannot 
be assumed that anything less than the maximum number of dwellings on 

either site would be built if permission were to be granted.  

29. In the ES and DAS for both schemes there is a building heights plan. On Site 

A this shows the dwellings on the eastern side to be bungalows or chalet 
bungalows. On Site B, most of the dwellings are shown as bungalows or 

chalet bungalows. The indicative layout of Site A also includes two key views 
within the site towards the South Downs, which the ES and DAS indicates 
would be maintained unrestricted through careful positioning of dwellings 

and typologies. There was no suggestion that these vistas were no longer 
intended to be provided and they were discussed at some length at the 

inquiry.  

30. There was some debate about whether there would be much scope to vary 
the indicative layouts. As well as the viewing corridors on Site A, the 
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indicative layout for Site B was revised to allow for the retention of the 

internal ditches. In both proposals Ecological Corridors would also need to be 
accommodated and the widths and locations of these features are included 

within the Section 106 Agreements.   

31. Whilst the orientation of dwellings may change, and some adjustments could 
be made to their positioning I am doubtful that there would be much scope 

for a substantially different approach to that shown on the indicative 
drawings. Now that layout is a reserved matter it would not be possible at 

outline stage to restrict part of the sites to bungalows and chalet bungalows. 
A planning condition was however agreed that there would be a maximum 
height of two storeys. That does not mean to say that lower heights would 

not be forthcoming on some parts of the sites where this is necessary in 
order to achieve an appropriate landscape or visual response. Indeed, the 

Appellant did not suggest that bungalows or chalet bungalows would not be 
included when detailed plans were submitted.   

Effect on the setting of the AONB 

32. The development along the southern side of the A259 is within the AONB. 
However, in terms of its character it seems to me to be a bit of an anomaly 

in that it contributes very little to the scenic beauty or special qualities on 
which the designation has been based. There was clearly development along 
this section of the road when the AONB was designated in the 1960’s. It 

seems reasonable to surmise that its boundary fell where it did because the 
A259 provided an easily identifiable edge to the designated area. However, 

there has been a considerable amount of new building subsequently and the 
historic maps suggest that the character of this edge has now changed 
considerably.  

33. I observed that some gaps do remain between individual buildings and 
building groups, which allow the trees within the countryside behind to be 

seen. There is also an orchard on the corner with Cot Lane, which extends 
back along that narrow road. However, in neither of these places are there 
any views through to the Harbour or AONB landscape. Permeability is 

therefore restricted at this point. It is relevant to note that the appeal sites 
are not within any of the key viewpoints considered to be of importance in 

the Study of Views, which was undertaken on behalf of Chichester Harbour 
Conservancy in response to the emerging LP. This considered visual 
connections to and from the Harbour towards Chichester Cathedral spire and 

the South Downs.  

34. There is an oblique view towards the South Downs from the top of Cot Lane 

and other long views from the footway on the southern side of the A259, 
especially through the gaps in the boundary vegetation of Site A. However, 

these views are within the context of the busy main road in the foreground 
and the developed context along this built-up semi-urban edge. In terms of 
the special qualities and distinctive character of the AONB the appeal sites 

seem to me to contribute relatively little. This can be compared with some 
other undeveloped land to the east and west. In these places there is an 

open frontage to the AONB allowing visual connectivity with the Harbour 
landscape and waterside environment. Examples are the Pottery Field site on 
the western side of Nutbourne East and Highgrove Farm on the eastern side 

of Bosham. 
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35. For the reasons I have given, I consider that the effect of the appeal 

developments on the AONB, either individually or together, would be 
insignificant.    

Effect on landscape character 

36. The appeal sites are not subject to any specific landscape designations in the 
LP or the emerging LP. There is also no dispute that they are not part of a 

“valued landscape” for the purposes of paragraph 174 of the Framework 
although national policy recognises the intrinsic character and beauty of the 

countryside.  

37. In the Landscape Capacity Assessment, sub-area 87 extends north and 
south of the railway. The rural character of the area to the south of the 

railway line, in which the sites lie, is more affected by suburban influences. 
Although there are trees and hedges along parts of the wider site 

boundaries, development along the A259, Broad Road and Drift Lane is also 
evident. Nevertheless, the undeveloped nature of this land does provide a 
sense of openness between the settled areas. Apart from a line of 3 oak 

trees running into Site A from the southern boundary and the drainage 
ditches on Site B, there are no physical features dividing this swathe of 

agricultural land. Whilst it may not be particularly remarkable in landscape 
terms, the flat and open agricultural terrain is a key characteristic of the LCA 
in both of the Landscape Character Assessments.  

38. Open land to the east or west would remain if one or other development 
were to be built. This would retain northerly views across the open fields 

towards the South Downs, particularly with Appeal B but also to some extent 
with Appeal A, although in the summer months this would be largely 
obscured by tree cover along the A259 boundary.  

39. Planting is proposed along the eastern boundary of Site A and the western 
boundary of Site B in connection with the creation of the ecological corridors. 

For Appeal A this would be 5 metres in width and for Appeal B it would be 5 
metres in width but narrowing to 2.5 metres at the southern end. These 
green corridors would provide some degree of mitigation in terms of 

providing a soft edge to the built development. Nevertheless, their restricted 
width would limit their effectiveness, even when well established. Overall, I 

consider that there would be a negative effect on the receiving landscape.  

40. If both developments were to be built there would be open land between the 
two sites of some 3.3 ha, which would be planted as meadowland in 

connection with achieving nutrient neutrality, This, in all likelihood, would be 
fenced to prevent public access. The landscape would fundamentally change 

at this point and the gap between Nutbourne East and the development 
along Drift Lane would be relatively small.   

41. The Appellant’s assessment of the landscape effects appeared to be 
influenced by the housing land supply situation, which has led, in my 
opinion, to them being under stated. On the other hand, the sensitivity 

attributed to the various landscape receptors, including the overall character 
of the wider site, is too high in the HDA LVIA, in my opinion. Nutbourne East 

is no longer a linear rural village as development has spread considerably to 
the west of Broad Road resulting in a looser more suburbanised settlement 
pattern. The settled influences provide an important part of the context 
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within this part of the A259 corridor. Site A would adjoin the settlement 

boundary and whilst it would extend development in an easterly direction I 
do not consider that it would make a negative contribution in terms of the 

character or identity of Nutbourne East.  

42. Having regard to all of the above points, I consider that there would be 
significant landscape harm whether one or both sites were developed. This is 

likely to be of a moderate adverse nature for each site individually whilst the 
combined effects would be likely to be of a moderate/ substantial adverse 

nature. The mitigation planting and landscaping would grow and mature 
around the site boundaries although this is likely to be less effective in the 
winter months. Overall, I consider that whilst the adverse effects would 

reduce to some degree there would still be significant harm in the longer 
term in all scenarios.  

Effect on visual amenity 

Site A 

43. There is no dispute that visual effects would be restricted and localised. 

Those most affected would be pedestrians on the footways either side of the 
A259, people waiting at the bus stop, cyclists using the adjacent part of the 

National Cycle Network and pedestrians and cyclists along Broad Road. The 
views of these receptors would be tempered by the traffic, especially along 
the busy A259. There is also existing tree and hedge screening along these 

boundaries, albeit that this is less effective in the winter months. However, 
there are also significant gaps in the vegetation, particularly at the southern 

end of Broad Road and in the vicinity of the bus stop on the northern side of 
the A259. These gaps allow views of the flat, open landscape towards the 
rising land of the South Downs and Kingley Vale, which provide a prominent 

backdrop.  

44. It is clear from many of the local representations that these northerly views 

with the agricultural land in the foreground are of considerable local value 
and some described them as “iconic”. I cannot agree with the Lizard LVIA in 
terms of either the sensitivity attributed to these receptors, the magnitude 

of change or the visual effects. In my opinion there would be significant 
adverse impacts and for pedestrians particularly I am inclined to agree with 

the HDA LVIA that there would be a substantial adverse effect at year one. 

45. There would also be some glimpses for train passengers. From my 
observations though, the through trains travel too fast for much of the site 

to be appreciated. The hourly services stopping at Nutbourne East travel at 
lower speeds and allow fleeting views into the site although this is restricted 

by the vegetation along the railway corridor.  

46. In respect of mitigation, it is proposed to retain and reinforce the boundary 

planting. This would though be punctuated by the new access off Broad Road 
and the gaps necessary to achieve the proposed viewing corridors. The 
indicative layout shows how they could be achieved but, as I have already 

commented, they would be seen within the context of a housing 
development. The quality of the view would therefore be considerably 

reduced in comparison with what exists at present. The illustration in the 
DAS rather confirms the point and it therefore seems to me that the view 
that people value would be significantly diminished. Nonetheless, the 
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planting would mature both within the site and along its boundaries and 

would soften and screen the built development. Overall, in the longer term I 
consider that the visual effects would be reduced to moderate adverse.  

Site B 

47. The visual effects here would be more localised than in respect of Site A. 
This is because the development on Site B would be mainly tucked behind 

existing buildings on the northern side of the A259. Due to the tree 
screening along the A259 at this point I consider that the main view for 

pedestrians and cyclists would be along the proposed main access road. The 
revised indicative layout indicates that the ditches would remain intact, and 
this would be secured by a planning condition. In such circumstances the 

new houses would be likely to be set back from the western boundary. This 
would have the potential to open up a view of the South Downs at this point.  

48. The other main view would be from Drift Lane which is relatively open on the 
western side. There are no footways, but it is a quiet county lane and for 
walkers or cyclists along this route the view would be of frontage housing, 

which would not be unexpected or uncharacteristic. Of course, the 
development would at depth, but due to the relatively flat nature of the site 

the dwellings to the rear would be less apparent. From the train I observed a 
more open view of this site, due to the scant boundary vegetation. As with 
Site A, the effects, albeit fleeting, would be most obvious to those on the 

hourly stopping train service. Overall, I consider that the effect would be of a 
moderate adverse nature.  

49. In respect of mitigation, the boundary vegetation along Drift Lane would be 
retained and reinforced and there is considerable scope to improve the 
screening from the existing gappy hedgerow. Furthermore, there would be a 

15 metres wide ecological corridor along the northern boundary, and this 
would have considerable screening potential once established. Overall, I am 

inclined to the view that in the longer term the overall visual effect would be 
of a minor nature. 

Site A and Site B together 

50. The two developments would be separated by the proposed meadowland. 
This would be crossed by a footpath secured through the Section 106 

Agreement. This would afford pedestrians and cyclists views across open 
land towards the South Downs where none currently exists. On the other 
hand, these views would be seen within the context of built development. 

The visual impacts would be much the same as those for the sites 
individually because they would be experienced by the receptor in a dynamic 

rather than a static manner.    

Overall conclusions on landscape 

51. For the reasons I have given I do not consider that the appeal proposals 
either individually or together would result in the coalescence of settlements. 
Any harm to the AONB through development in its setting would be 

relatively insignificant. The proposals would therefore not conflict with policy 
43 in the LP or policy 2 in the Management Plan in this regard. 

52. The change to the landscape arising from the appeal developments would 
affect a relatively contained area of landscape between two infrastructure 
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corridors, the village of Nutbourne East and the settled development along 

the A259 and Drift Lane. Nevertheless, there would be significant harm to 
the landscape resource even in the longer term in all scenarios. 

53. The visual envelope is very restricted, which means that the effects would be 
localised. They would mainly affect pedestrians and cyclists using the A259 
and Broad Road who would experience significant adverse change in all 

scenarios. This would endure in the longer term, save for Appeal B, as I 
have explained.  

54. Overall, I conclude that the proposals would have a significant adverse effect 
on the landscape and how people would experience it. The proposals would 
therefore conflict with policy 48 in the LP, policy EM3 in the NP. 

ISSUE TWO: THE EFFECT OF THE PROPOSED DEVELOPMENT ON ECOLOGY, 
INCLUDING PROTECTED SPECIES, PROTECTED SITES AND WILDLIFE 

CORRIDORS 

Policy context 

55. Policy 49 in the LP seeks to safeguard the biodiversity value of a 

development site and avoid or mitigate harm to protected species or 
habitats. Proposals are expected to enhance biodiversity and to protect, 

manage and enhance designated sites, including the wildlife corridors that 
connect them. Policy 50 indicates that within the 5.6 km zone of influence of 
Chichester and Langstone Harbours Special Protection Area (SPA) any net 

increase in residential development is likely to have a significant effect on its 
integrity unless the necessary mitigation strategy has been undertaken or 

avoidance measures put in place. This policy does not completely accord 
with current caselaw because, following the People Over Wind judgement of 
the European Court1, it was established that mitigation cannot be included as 

part of the screening process but should be considered as part of the 
Appropriate Assessment.  

56. Policy EM2 in the NP requires conformity with LP policy 50 in respect of the 
SPA. New housing should also conserve and enhance the Special Areas of 
Conservation (SAC), Sites of Scientific Interest and other areas of ecological 

and biodiversity importance in accordance with policy 49 in the LP. Policy 
EM3 in the NP includes provisions to conserve trees, green corridors and 

streams and any habitat supporting a high level of biodiversity. It also 
requires proposals to show how mitigation for the loss of mature habitat 
would result in a net environmental gain within an appropriate timeframe. It 

should be demonstrated how wildlife habitat and green spaces will be 
provided in new housing development. 

Ecological connectivity  

57. The Framework seeks the protection and enhancement of biodiversity, 

including through the identification and safeguarding of wildlife corridors in 
local plans. The supporting text to policy 2 in the Chichester Harbour 
Management Plan encourages stakeholders to investigate opportunities for 

 
1 People Over Wind & Peter Sweetman v Coillte Teoranta Court of Justice of the European 

Union Case C-323/17. 
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new landscape-scale conservation projects, including the creation of new 

wildlife corridors between Chichester Harbour and the South Downs.  

58. The emerging LP refers to 7 Strategic Wildlife Corridors (SWC) connecting 

Chichester and Pagham Harbour and the South Downs National Park. The 
evidence is set out in a background paper, which proposes a corridor at 
Chidham/ East of Nutbourne that includes site B. The objective of the draft 

policy is to direct development away from the SWC. However, at the present 
time the emerging LP is at an early stage in the adoption process and as I 

have mentioned previously can only be afforded very limited weight as a 
material consideration. Notwithstanding the draft proposal for a SWC in this 
location, no statutory or non-statutory ecological designations apply to the 

appeal sites at the present time. 

59. The proposals would retain the boundary trees and hedgerows and where 

appropriate provide reinforcement planting. On Site B, the internal ditches 
would be retained and enhanced, with green buffers on either side. If Site A 
or Site B were to be developed individually, there would be farmland 

remaining to the east or west respectively. If both sites were to be 
developed the area of land separating them would become meadow 

grassland and it seems to me it could perform the function of a SWC, albeit I 
understand that a pumping station would be likely to be built in the south-
eastern corner and the area would be fenced. There would though remain 

north-south connectivity for wildlife in any of the above scenarios. 

60. Whilst the interior of each site would be developed, each scheme proposes to 

enhance connectivity through the provision of ecological corridors, which 
would be secured through the Section 106 Agreements. There was a great 
deal of discussion at the inquiry about the efficacy of these features in terms 

of width and the effect on them from lighting. In terms of their width, there 
was no convincing evidence that a corridor of 5 metres could not function 

satisfactorily as a safe haven for wildlife. I do though have some concerns 
about the narrowing of the corridor to just 2.5 metres close to the main 
entrance to Site B. This appears to be purely related to the alignment of the 

boundary and would reduce the benefit from this ecological corridor.  

61. Undoubtedly residential developments of this nature cannot be built without 

a change to the lighting environment. This is not a designated dark sky area 
and my night-time site visit confirmed that there is lighting close to the 
boundaries along Broad Road and the A259 as well as from the houses along 

Drift Lane even though that road has no street lighting. The skyglow from 
Chichester and Havant was very clear in the night-time sky. Nevertheless, I 

observed that the interior of the wider site was relatively dark and that this 
continued northward beyond the railway line.  

62. Lighting can be a particular issue, especially for light sensitive species such 
as some bats. As is usual in situations where such species are present, 
sensitive lighting solutions are available which could be installed along 

internal roadways and around amenity spaces. This would be secured by a 
planning condition. It is appreciated that it is more difficult to control the 

light emanating from private properties. I consider that the layouts would 
have to be very carefully considered in both schemes so that the main 
elevations were orientated away from the ecological features in order to 

retain relatively dark corridors along the site boundaries. However, I do not 
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agree with the Council’s contention that it would not be possible to achieve a 

satisfactory outcome with the number of proposed dwellings. 

63. The ecological corridors on the northern and eastern boundaries of Site A do 

not join up and there is no link to the boundary vegetation along the railway 
line. In addition, the Council was critical of the ecological corridor on the 
northern side of Site B, which would stop at Drift Lane. I agree that these 

factors would reduce functionality for some species although the evidence 
suggests that bats, for example, may commute across open land and Drift 

Lane itself is a relatively dark corridor. Furthermore, small animals can cross 
garden land. A planning condition secures ecological mitigation, including the 
provision and retention of gaps under domestic fences for small mammals 

such as hedgehogs to use.        

64. For all the above reasons, I consider that the ecological corridors would 

provide an enhancement to connectivity, albeit that part of the western 
corridor on Site B would be less effective due to its narrow width.  

Biodiversity Net Gain (BNG)  

65. The Appellant’s BNG assessment indicates that there would be considerable 
gains in habitat units and hedgerow units on both sites and river units on 

Site B. These are shown to be in excess of 10% although at the present time 
there is no requirement for anything beyond a positive outcome. In the 
event that both sites were to be developed, the intervening land is shown to 

also have a considerable gain in habitat units. Recent Government Guidance 
indicates that such gains can be taken into account notwithstanding that the 

land would also be used to provide nutrient neutrality. I am satisfied that the 
sites both individually and cumulatively would provide significant positive 
gains to biodiversity.    

Protected species 

66. Circular 06/2005: Biodiversity and geological conservation – statutory 

obligations and their impact within the planning system makes clear that the 
presence of protected species and the extent that they may be affected by 
the proposed development should be established prior to planning 

permission being granted. The Circular goes on to say that surveys should 
only be left for coverage by planning conditions in exceptional 

circumstances. No such justification has been put forward by the Appellant in 
this case.  

67. There is no dispute that there are protected species on the site. The Ecology 

Statement of Common Ground between the Council and Appellant confirms 
that in respect of dormice, reptiles, hedgehogs and nesting birds, the appeal 

proposals would not give rise to significant adverse effects, subject to 
appropriate mitigation being secured by the Section 106 Agreement or 

planning conditions.  

68. The Section 106 Agreements have been signed by both parties and the 
planning conditions were discussed in detail at the inquiry. The Council has 

raised no issue with the mitigation that has been secured in these 
documents for these species, which would include the ecological corridors. 

The dispute therefore relates solely to bats and Water Voles.  
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Effect on Water Voles 

69. Water Voles are listed as a rare and threatened species by Natural England 
and the Sussex Wildlife Trust point to a decline in numbers of over 90% in 

Sussex and a rapid fall in numbers nationwide. The Chichester and Pagham 
Coastal Plain, in which the appeal sites are located, is shown as being one of 
the two core areas for Water Vole populations in West Sussex.  

70. The Ecological Appraisal for Site B considered that the ditches that crossed 
the site have negligible suitability. This is because at the time of the survey 

they were dry and bordered by managed grassland. Furthermore, no 
connectivity to suitable habitat corridors in the wider area was identified. 
Further surveys undertaken in April and September 2021 reached the same 

conclusions. However, a joint visit with the Council in June 2022 revealed 
that the margins of the ditches had become unmanaged and were densely 

vegetated. Evidence of Water Vole activity was found, including burrows, 
feeding remains and droppings within the ditches. It was agreed that the 
whole of the ditch network has the potential to support Water Voles.   

71. The Council undertook its own survey on 24 June 2022 and evidence was 
found of feeding remains, burrows, runways and latrines in several of the 

ditches on and along the edge of the site. Connections were identified to 
water bodies in the wider landscape, including culverts under the railway line 
and the A259. It was concluded that the ditches on the site and adjoining 

habitat provided an important corridor for wildlife, including Water Voles. 

72. During the appeal process the Appellant produced a revised indicative layout 

to show how the proposed 68 dwellings could be accommodated whilst 
retaining the ditches and a buffer margin 5 metres in width. The revised 
layout shows several culverts and during their construction there would be 

the potential for adverse effects on the protected species. Once the detailed 
layout had been finalised a detailed survey would be undertaken to locate 

the burrows and either avoid them or else relocate them. It seems unlikely 
that more than 50 metres of bank would be affected by the culverts and so a 
Class licence could be used by a registered ecologist in accordance with 

Natural England’s guidance. A Water Vole mitigation strategy, including 
updated surveys would be secured by a planning condition.   

73. I share the Council’s concerns about the Appellant’s ecological work in 
relation to Water Voles at application stage and I note its concern that the 
size of the population of mammals is not known because the Appellant found 

no evidence of latrines. However, taking account of the evidence to the 
inquiry, I am satisfied that appropriate avoidance and mitigation measures 

could be achieved, particularly through the retention and enhancement of 
the Water Vole habitat. As layout is a reserved matter, it would be necessary 

to undertake a new survey anyway and I do not see this as contrary to the 
provisions of Circular 06/2005. In the circumstances I do not consider that 
Water Voles or their habitat would be adversely affected by the proposed 

development on Site B. 

Effect on bats 

74. The Bat Conservation Trust has produced Good Practice Guidelines: Bat 
Surveys for Professional Ecologists (the Bat Survey Guidelines). This 
provides guidelines for the potential suitability of habitat within development 
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sites for roosting, commuting and foraging of bats. It makes clear that the 

matter of suitability is a matter of professional judgement. The Ecological 
Appraisals (August 2020) for the appeal sites referred to information from 

the records of the Sussex Biodiversity Record Centre. These indicated a wide 
variety of bats species within 2 km of the sites. The Bat Survey Guidelines 
sets out the type of habitat that has low, medium and high suitability for 

foraging and commuting bats. On the whole there are not continuous hedge 
or tree lines around the wider site and whilst there is some habitat 

connectivity with the surrounding landscape, the railway line and adjoining 
roads do intervene. That is not to say that flighlines do not cross these 
features, or indeed the arable fields that comprise the majority of this land. 

However, from the evidence and my on-site observations I would not 
disagree with the judgement that the site can be considered to have low 

suitability for commuting and foraging.  

75. The surveys were undertaken in accordance with the Bat Survey Guidelines 
for sites of low suitability for commuting and foraging. This comprised 

walking transect surveys that were conducted in the Spring, Summer and 
Autumn of 2021. The transect route was around the edges of the wider site 

and was carried out at dusk. Bat activity was identified using full spectrum 
audio detectors and visually by qualified ecologists experienced in such 
survey work. In addition, automated zero-crossing static detectors were 

placed in the south-western and north-eastern corners of each site for 5 
consecutive nights during the 3 seasons. Detectors covered each habitat, 

including the arable land, one of the ditches and the boundary hedges. An 
additional survey was carried out in May, due to the cold weather conditions 
at the start of the Spring. 

76. The transect surveys and static detectors recorded a range of bat species on 
both sites. The majority comprised Common and Soprano Pipistrelles but 

there were also rarer species including Nathusius’ pipistrelle, Noctule, 
Serotine and Myotis species. In accordance with established methodology, 
which was not challenged, the Appellant’s Bat Reports concluded that the 

appeal sites have a Local level of importance for foraging and commuting 
bats. This took account of the numbers and rarity of the bats that were 

recorded and the habitat types on the sites. No alternative assessment has 
been made with regards the on-site bat assemblage. 

77. The Ecological Appraisals also concluded that the trees had negligible 

potential for roosting bats. This proved to be incorrect, and a later inspection 
revealed that two trees have moderate suitability for roosting. One of these 

was off-site and close to the proposed main entrance to Site B and the other 
was within Site B on the boundary with Drift Lane. A Bat Emergence and 

Return Survey was undertaken on these trees on 26 April, 4 and 12 May 
2023. No emergence from or return to either tree was recorded. The Bat 
Survey Guidelines indicate that such surveys should be carried out between 

May and September and that two of them should be at least 2 weeks apart. 
This was not possible within the timeframe of the anticipated inquiry opening 

in May 2023.  

78. The ecologists undertaking the transect surveys had observed that bats were 
foraging and commuting along the hedgerows, mainly on the western 

boundary of Site A and the northern and eastern boundaries of Site B. Both 
schemes propose that the vegetation along these boundaries would be 
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retained and reinforced as necessary. This would ensure that harm to the 

protected species would be avoided. 

79. The development would include open space with a pond and village green on 

the south-western part of the Site A. Here a 15 metre wide ecological 
corridor is proposed. It is appreciated that there would be more activity 
within this area, including a children’s playground. However, it is likely to be 

quieter after dark and there would be sufficient space to provide a foraging 
area that would be attractive to bats.  

80. Some bat species are sensitive to light and prefer dark corridors within which 
to commute and feed. A lighting strategy is proposed that would limit light 
spill in accordance with the Guidance Note 08/18: Bats and Artificial Lighting 

in the UK. It is appreciated that it is more difficult to control the lighting from 
private dwellings but as I have already concluded, a satisfactory solution 

could be achieved by a careful positioning of the dwellings.     

81. Insofar as the bats commute across or forage within the existing arable 
fields they would still be able to do so if either Site A or Site B were to be 

developed. If both developments were carried out there would be a 
reasonably sized area of open land between the two. This is proposed as 

meadow grassland that could provide foraging options as well as remaining 
open for commuting activity. The proposed ecological corridors to the east 
and west of Site A and Site B respectively would provide the opportunity for 

screen planting, which would help separate the residential environment from 
the undeveloped area so that the area would remain relatively dark. 

82. The surveys relating to trees with roosting potential were not very 
satisfactory. Even when the survey was carried out there was insufficient 
time, and it was too late to follow the approach recommended in the Bat 

Guidelines. However, it is the case that the only tree with moderate 
suitability on the site is on the Drift Lane boundary and is intended to be 

retained. Whilst the road itself is dark there are houses on the eastern side 
at this point. It seems to me that with a similar approach to the control of 
lighting and by setting the houses well back from the tree, any harm to 

roosting could be avoided.  

The Habitats Regulations Assessment 

83. The appeal sites are within the 5.6km Zone of Influence for the Chichester 
and Langstone Harbour Special Protection Area (SPA) and Ramsar site and 
the Solent Marine Special Area of Conservation (SAC). This zone has been 

determined by visitor surveys and is referred to in policy 50 of the LP. The 
appeal sites are also within 12 km of the Singleton and Cocking Tunnels 

Special Area of Conservation (SCT SAC) where significant effects or 
severance of flightlines need to be considered. At the inquiry there was a 

great deal of evidence about the SCT SAC, and I will therefore deal with that 
in a separate section below.  

84. The designations are protected under the Conservation of Habitats and 

Species Regulations 2017 (the Habitats Regulations). The qualifying features 
of the SPA and Ramsar sites include a variety of breeding and non-breeding 

waterfowl. The conservation objectives include maintaining or restoring the 
population, distribution and habitats of the qualifying features. The qualifying 
features of the Solent Maritime SAC include various tidal, intertidal and 
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shoreline habitats and the vegetation that colonise these places. The 

Desmoulin’s whorl snail is a qualifying species of these areas. The 
conservation objectives include maintaining or restoring the extent, 

distribution, structure and function of the qualifying habitats and species. 
The qualifying features of the SCT SAC are the Barbastelle and Bechstein’s 
Bat which roost within the two disused railway tunnels of the SAC. These are 

amongst the UK’s rarest mammals. The conservation objectives include 
maintaining the functionally linked habitats, which comprise flightlines and 

foraging habitats outside of the SAC.  

Effect on the Chichester and Langstone Harbour SPA and Ramsar site and the 
Solent Marine SAC. 

85. New residents living in the new developments would be likely to visit the 
coastal area for recreational activity due to its proximity and attractiveness. 

Overwintering bird populations inhabiting the protected sites would be 
particularly vulnerable to disturbance resulting from the increase in visitor 
numbers. 

86. The sites connect to the protected marine environments through the surface 
water drainage system. Pollution entering the ditch network, including during 

the construction period, could therefore damage protected habitats due to 
the relatively short distances involved. During the operative period of the 
developments there would be an increase in impermeable surfaces and the 

potential for impacts on water quality through the release of sediment and 
pollutants from road surfaces. 

87. The protected marine environments are being subjected to high levels of 
nutrients, particularly phosphorus and nitrogen, which encourages algal 
growth and damages the sensitive marine ecosystems. These nutrients come 

mainly from agricultural uses and wastewater and the process is known as 
eutrophication. The wastewater from the appeal development would be 

conveyed to the Thornham Wastewater Treatment Works (Thornham 
WwTW), Nitrate in treated sewage is the natural product of the breakdown of 
ammonia contained in human waste. Some nitrogen will remain in the 

effluent that discharges into the receiving waters, and this is controlled by 
the Environment Agency’s permitting regime. The additional wastewater 

arising from the new development has the potential to contribute to 
increased levels of eutrophication and damage sensitive marine 
environments.  

88. The mitigation proposed for recreational disturbance is through the Bird 
Aware Solent Strategy, which is delivered by the Solent Recreation 

Mitigation Partnership. This is effectively a Strategic Access Management and 
Monitoring Scheme to fund a package of wardening, education, green 

infrastructure improvements and monitoring. The contribution, which is 
based on the number of dwellings, would be secured through the Section 
106 Agreement for each site. The respective covenants require that the 

development should not be commenced until the contribution has been paid. 
Natural England is satisfied that this would provide acceptable mitigation. 

89. Mitigation for surface water pollution during the construction phase would be 
controlled through a Construction and Environmental Management Plan. This 
would include a number of requirements to safeguard the water environment 

including measures to control fuel storage, spillages and the prevention of 
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sediment entering the surface water system. During the operative phase 

polluted runoff would be controlled by attenuation through the use of 
sustainable drainage techniques, which would be secured by a suitably 

worded planning condition.  

90. To ensure that harm would not ensue to the protected marine sites, Natural 
England requires all residential development to achieve nutrient neutrality. 

This reflects the uncertainty over wastewater treatment provision. The 
appeal proposals used Natural England’s latest advice for calculating 

nitrogen budgets. It was agreed with the Council that the existing 
agricultural land use and the urban land use following development would be 
the same – 4.97 ha in the case of Appeal A and 4.98 ha in the case of 

Appeal B. The increase in nitrogen load in each case would be offset by 
taking 17.01 ha of land currently growing cereals on the Chidham Peninsular 

out of agricultural use. If both sites were to be developed 3.579 ha of land 
growing cereals between the two sites would also be taken out of agricultural 
production and a wildflower and grassland habitat created. The mitigation 

land is owned by the owner of the wider site who is also a signatory on the 
Section 106 Agreement. The mitigation would be secured in perpetuity.  

Effect on the Singleton and Cocking Tunnels SAC 

91. The Sussex Bat Special Area of Conservation Planning and Landscape Scale 
Enhancement Protocol (the Bat Protocol) is a document produced jointly by 

the South Downs National Park and Natural England. It provides guidance on 
the assessment of bats within the 3 designated bat SACs. The relevant one 

here is the Singleton and Cocking Tunnels SAC (the SCT SAC), which provide 
important roosting areas within 2 disused railway tunnels. There are a 
number of different species of bats using the tunnels for this purpose, but 

the qualifying features of the SCT SAC are the Barbastelle and Bechstein’s 
Bat. These bat species are amongst the UK’s rarest mammals. 

92. The protected bat populations are sustained by land outside of the SAC. 
These are called functionally linked habitats and comprise flightlines along 
which they commute to reach foraging habitats. Beckstein’s bat tends not to 

venture far and prefers woodland. There is no dispute that it would not be 
affected by the appeal developments. However, Barbastelle bats will travel 

longer distances and can forage 10-15 km from their roosting sites. Natural 
England’s supplementary advice on the SCT SAC points out that the key 
commuting routes between its roosts and foraging grounds are not as well-

known as the other 2 SACs. The appeal sites are within, but at the edge of, 
the 12 km zone where significant effects or severance of flightlines need to 

be considered. 

93. No Barbastelle bats were recorded within the appeal sites either from the 

transect surveys or the static detectors. However, at the inquiry a local 
resident spoke about the fly pasts, including Barbastelles, that he had 
recorded at his property. This is on the southern side of the A259 close to 

Site A. The Sussex Biodiversity Record Centre also records Barbastelle bats 
within 2 km of the appeal sites. 

94. The Ecological Appraisal considered that the survey effort should be above 
what would normally be expected for a low potential site on account of the 
record of Barbastelles in the vicinity. This would have involved the transect 

and static surveys being undertaken monthly from April to October instead 
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of seasonally. The transect surveys record a snapshot in time and walking 

the boundaries more frequently would have increased the potential for 
detecting the rarest species such as Barbastelles, if they were present. The 

static surveys record bat activity over a period of time, although there was 
considerable discussion at the inquiry about whether the equipment that was 
used gives reliable results.  

95. I understand that Barbastelles can be quite difficult to detect. I was told that 
the Anabat Express zero-crossing static detector, which was used in this 

case, can miss the quieter calls of the Barbastelles due to other noises such 
as insect sounds and wind. The Bat Survey Guidelines do not indicate that 
the Anabat Express zero-crossing static detector cannot be used, but the 

evidence suggests that there is better technology for use in detecting 
species such as Barbastelles. The local resident referred to above, although 

not a qualified ecologist, was clearly well informed about bats and 
experienced in recording them. He explained that he uses an automated full 
spectrum recorder, which can pick up a wider range of frequencies than the 

zero-crossing static detector.  

96. The evidence suggests to me that the surveys could have been more 

rigorous in respect of Barbastelles. Having said that, the ecologists who 
undertook the transect surveys, were experienced in bat survey work and 
used full spectrum recorders as well as their observational skills. I note that 

Natural England’s Supplementary Advice on the Singleton and Cocking 
Tunnels SAC indicates that Barbastelle bats commute along linear landscape 

features but will cross over arable fields to reach foraging grounds. It is not 
unreasonable to surmise that the surveyors would have found some 
evidence of Barbastelle activity if the wider site provided significant 

flightlines or the trees and hedges around the boundaries were important 
foraging grounds. That is not to say of course that Barbastelles do not visit 

the site on occasion, but it suggests to me that it does not provide a 
significant resource for those connected to the SAC. 

97. For the reasons I have given in relation to the wider bat assemblage, I 

consider that the retention of the boundary features would avoid any 
adverse effects on Barbastelle bats if they use the sites to forage. I 

understand that this species is particularly light sensitive, but I have 
explained why I consider that the lighting on the site would be satisfactorily 
controlled in order to retain the boundary features as unlit corridors. I have 

also explained that bats could continue to cross the wider site, whichever 
scenario pertains. In the circumstances I can safely conclude that there 

would be no likely significant effect on the special interest of the SCT SAC. 

Habitats Regulations Assessment conclusions 

98. Natural England was consulted and raised no objections, subject to securing 
the appropriate mitigation. 

99. I have undertaken my own assessment and have concluded that subject to 

the avoidance and mitigation measures referred to above, there would be no 
significant impact on the integrity of the aforementioned European sites 

either through recreational disturbance, nutrient deficiency or the effect on 
the flightlines or foraging grounds of Barbastelle bats associated with the 
SCT SAC.  
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Overall conclusions on ecology 

100. For all of the reasons I have given I conclude that there would be no 
adverse effect on ecology, including in relation to protected species, 

European sites or ecological connectivity. There would be a net gain to 
biodiversity and this would be significant. These conclusions relate to the 
appeal developments both individually and together. The proposed 

developments would therefore be in accordance with policies 49 and 50 in 
the LP and policies EM2 and EM3 in the NP in these respects and there 

would be no conflict with the Framework in this regard.    

ISSUE THREE: WHETHER THERE IS SATISFACTORY PROVISION FOR THE 
TREATMENT OF THE SEWAGE ARISING FROM THE PROPOSED 

DEVELOPMENTS  

101. The proposal for both appeal schemes is to connect to the public sewer. 

Southern Water, the statutory undertaker, has raised no objections but has 
pointed out that network improvement and reinforcement may be 
necessary. This work would be undertaken by Southern Water at the 

expense of the developer.  

102. The sewage arising from the appeal developments would be treated at the 

Thornham WwTW. This is operated by Southern Water and its capacity is 
determined by the Environmental Permit that restricts discharges into 
Chichester Harbour. The Environment Agency regulates the permitting 

regime and has made clear that the permitted level of discharge cannot be 
increased because the best available technology is being used for nitrogen 

removal at a rate of 10 mg/litre. Any increase in the nutrient load would be 
harmful to the protected water environment of Chichester Harbour.  

103. A Statement of Common Ground relating to wastewater treatment in the 

District was signed by the Council, Southern Water and the Environment 
Agency in November 2021 and constitutes a background document to the 

emerging LP. The provision of new housing and the protection of water 
quality are strategic issues that relate to the provision of suitable 
wastewater treatment capacity. Southern Water has a statutory duty to 

serve new development but also to meet the environmental standards set 
by the Environment Agency. 

104. A Position Statement was also agreed by the aforementioned statutory 
authorities, which sets out how development within the catchment of the 
Thornham WwTW will be managed until Southern Water puts forward a 

funded solution to show how growth can be accommodated in its next five 
year business plan covering 2025-2030. The Environmental Permit 

constrains the volume of flows that can be processed through the 
Thornham WwTW during dry weather, which is known as the Dry Weather 

Flow (DWF). The available headroom for new housing, which is based on 
DWF, is published annually by Southern Water. This is also influenced by 
development commitments within the catchment and this information is 

updated monthly. It is to be noted that Thornham WwTW also treats 
sewage from part of Havant District. The capacity is allocated on a first 

come first served basis. In the absence of headroom, a development 
proposal would have to demonstrate that there would be no net increase in 
flows to the Thornham WwTW.  
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105. In order to maximise the use of the remaining available headroom the 

Position Statement makes clear that no surface water from new 
development should be discharged to the sewer system. Sustainable 

drainage systems and water efficiency measures should be used to 
minimise the flow to the treatment works. In addition, development within 
this catchment needs to be nutrient neutral in line with Natural England 

guidance. 

106. It is clear from the evidence that the headroom capacity at the Thornham 

WwTW can change significantly from one year to the next. This is partly 
due to the level of commitments but more importantly to variations in the 
DWF, which depends on the extent of rainfall and its distribution. There was 

a great deal of concern from local objectors about the use of DWF as a 
means of assessing headroom capacity. One reason related to the high 

volumes of rainfall in the winter months and the likely increase in more 
extreme weather events as a result of climate change. The Government 
recognises that the calculation of sewage capacity accurately from new 

housing may be difficult. However, there is no standard way to assess wet 
weather flow, which is the reason that the Environment Agency introduced 

DWF in 2018.  

107. Government guidance suggests two alternative ways of measuring existing 
DWF. The first uses a DWF formula and the second uses a calculation based 

on the daily volume exceeded by 80% of the measured daily volumes (the 
Q80). The latter is used by the statutory bodies in this case. I am not 

convinced by the assertion of an objector that if the formula method of 
calculating DWF were used there would be no headroom capacity. In any 
event, Government guidance does not indicate that the use of the Q80 

methodology is incorrect in this case.   

108. If flows are recorded on each day of the year, the Q80 would be the flow 

recorded on the 73rd driest day of the year. Although Southern Water 
would normally calculate over a 3 year period it has agreed to use a longer 
5 year period at the request of the Council. I do not diminish the genuine 

concerns that local people have about the foul drainage issue and the effect 
that discharges are having on the protected marine environment of 

Chichester Harbour and its use for recreational purposes. I was urged by 
objectors to have regard to wet weather flows but even if I had that 
information, it would not be in accordance with the Government’s guidance 

and it also would not accord with the way that the statutory authority 
operates its permitting regime.  

109. I note that Southern Water has recently published its Drainage and 
Wastewater Management Plan, which indicates that it is intended to 

increase the capacity of Thornham WwTW and reduce storm sewage 
overflows in two phases, 2025-2030 and 2035-2040. However, this will 
depend on funding and investment. That is no doubt a matter that will be 

considered through the emerging LP process when a strategic approach to 
housing provision in the District will be considered. Objectors have also 

asked me to find the appeal developments premature in advance of the 
improvements to sewerage infrastructure that are intended to be made. 
However, I have no justification for adopting such an approach when the 

statutory provider has confirmed specifically that it can accommodate the 
generated flows from the appeal developments at Thornham WwTW. 
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Further, this is not disputed by either the Council or the Environment 

Agency.   

110. The developer would have to liaise with Southern Water to ensure that the 

various network improvements were in place before occupation of the 
developments. In the event that there was a timing issue temporary 
arrangements would be required. I understand that tankering of the 

sewage to other WWTW with capacity is a solution that is sometimes 
adopted. Whilst not ideal, there is no evidence that satisfies me that this 

would not be viable as a temporary measure. The Appellant has also 
suggested a Package Treatment Plant as a contingency until the 
improvements to Thornham WWTW are carried out. It was contended that 

this would be more efficient in terms of nutrient removal. The Environment 
Agency says that it would be unlikely to grant an Environmental Permit for 

such a solution. However, the Appellant has indicated that this sort of 
arrangement is not uncommon and can be acceptable to the Environment 
Agency once a detailed design has been worked up. 

111. Bearing all of these points in mind, I conclude that satisfactory provision 
can be made for the treatment of sewage arising from the proposed 

developments and that there would be no conflict with development plan 
policy or the Framework in this respect.     

OTHER MATTERS 

The housing land supply shortfall 

112. There is no dispute that the Council cannot demonstrate a 5 year supply of 

deliverable housing sites as set out in paragraph 8 above. There is though 
disagreement about the size of the shortfall, The Council’s position is that 
there is 4.72 year’s supply, and the Appellant’s position is that there is a 

4.09 year’s supply. Several objectors pointed out that the Government is 
proposing to remove the requirement for councils to demonstrate a 5 year 

housing land supply in accordance with its standard methodology. That 
may be the case in the future, but at the present time Government policy is 
established in the 2021 version of the Framework, which has been adhered 

to in this case. The Council do not demure from the use of the standard 
methodology as the means of assessing local housing need. 

Lapsed permissions 

113. The first issue relates to a matter of principle that may seem 
counterintuitive. After all, if a permission has lapsed it is not deliverable. 

Furthermore, it is not something on which the Council and Appellant 
disagree, although the parties were able to give their views at the round 

table discussion. There are 17 dwellings on small sites that have lapsed 
since the agreed base date of 31 March 2022. These have been removed 

from the supply. However, the purpose of a base date is to provide the 
point at which the 5 year assessment begins. It is at the end of the year for 
which the Council holds the most recent full record, including completions.  

114. The Planning Practice Guidance indicates that the most up-to-date evidence 
should be used. However, if lapsed permissions beyond that date are added 

it gives an unbalanced record unless planning permissions are also 
included. That then begs the question as to the point when this exercise 
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should stop. The answer is that it should stop at the base date of 31 March 

2022. For these reasons I do not agree with my colleague in the Church 
Road decision, and I shall add 17 dwellings to the supply.  

Major windfall allowance 

115. Paragraph 71 of the Framework indicates that where a windfall allowance is 
to be made, there should be compelling evidence that such sites will 

provide a reliable source of supply. Any allowance should be realistic and 
have regard to the Strategic Housing Land Availability Assessment, historic 

rates and expected future trends. There is no dispute that an allowance is 
justifiable for minor windfalls or that an allowance for major windfalls, if 
justified, should just be applied in years 4 and 5 to avoid double counting. 

116. The Council has done a lot of work relating to this matter to see whether 
there is a historic correlation between major greenfield sites coming 

forward and either the lack of a five year housing supply or the absence of 
a Local Plan in place. The Critical Friend Review by Lambert Smith Hampton 
analysed planning permissions over an 11 year period for different sizes of 

development and found that whilst most were provided on agricultural land, 
previously developed land also made a contribution. It recommended a 

major windfall allowance of 112 dwellings a year, which reflected the 
average figure. The evidence suggests that historically major windfalls were 
an important and relatively consistent element in the Council’s housing 

supply.  

117. However, the Framework cautions that expected future trends should also 

be taken into account. It does not seem to me that the Critical Friend 
Review adequately considers likely future scenarios and I disagree with the 
Clappers Lane Inspector on this point2. The 2021 Housing and Economic 

Land Availability Assessment indicates a potential theoretical capacity of 
about 23,000 dwellings up to 2037, but there appears to be no assessment 

of the contribution expected to be made by major windfalls.  

118. The Appellant made a valid point that greenfield sites are a finite resource 
and that there are constraints, including matters such as the foul drainage 

situation and the nitrate neutrality issue that are likely to continue to be a 
problem for many sites. Furthermore, it highlighted the considerable 

economic uncertainties, with increases in inflation and interest rates 
contributing to higher levels of risk. There is little indication that this will be 
a short-term issue and there are already signs that the housing market is 

slowing down.  

119. Whilst I appreciate that Chichester is a high value housing authority, there 

is insufficient evidence to demonstrate that it will be immune to these 
external challenges. I appreciate that there are draft policies in the 

emerging LP that would allow homes to be brought forward on unallocated 
land, for example under draft policy H7, which relates to rural and First 
Homes exception sites. However, the Framework defines windfalls as those 

not specifically identified in the development plan. The draft policies depend 
on an identified need and so I am not convinced that they can be classified 

in this way. 

 
2 Land south of Clappers Lane, Earnley, West Sussex (APP/L3815/W/22/3291160). 
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120. Having considered the issue carefully and notwithstanding the conclusion 

by some Inspectors that a major windfall allowance could be included, I 
prefer the reasoning of the Appellant in this case. For these reasons I do 

not consider that a major windfall allowance is justified and therefore 224 
dwellings should be removed from the housing land supply. 

The disputed sites 

Land west of Centurion Way 

121. This site is part of the West of Chichester strategic development location for 

591 dwellings. There is no dispute that the site is deliverable. There are 2 
outlets and the build-out rate of 118 dwellings per annum (dpa) is 
challenged by the Appellant who supports a rate of 98 dpa and the removal 

of 100 dwellings from the supply. 

122. The development commenced in March 2021 and so there is limited historic 

data to rely on. However, the Council’s evidence indicates that on 1 April 
2022 there had been 159 completions. Furthermore, by December 2022, 
Council Tax records indicated 263 occupations, which would amount to a 

further 104 dwellings. Extrapolating forwards this would result in some 124 
occupations by the end of year 2. Furthermore, it is not unreasonable to 

surmise that delivery is likely to have been higher although there is no 
evidence as to how much. In addition, there are 8 show homes that have 
been included in the occupations.  

123. The Start to Finish report by Lichfields (February 2020) indicated an 
average delivery of 51 dpa for sites with 2 outlets. It also indicated that for 

sites between 500 and 999 dwellings the range was between 25 and 150 
dpa with a mean of 68 dpa, although this did not take account of the 
number of outlets. The report pointed out that in less affordable areas 

build-out rates were higher and that greenfield sites were quicker to 
develop than brownfield sites. These factors would support that a higher 

build rate could be justified, although caution is needed in extracting 
specific rates from a document relating to the national context.  

124. Drawing the above points together, I consider that the build-out rate 

suggested by the Council is reasonable and supported by evidence. I 
acknowledge that the Westhampnett Inspector supported a rate of 80 dpa, 

but I note that that inquiry was completed in September 20213. The more 
up to date evidence that I have been given was not therefore available. For 
these reasons, 100 dwellings should remain in the supply. 

Land east of Manor Road, Selsey 

125. This was a hybrid planning permission with full planning permission granted 

for 119 dwellings, and outline planning permission granted for 74 dwellings. 
Reserved matters for the latter have been submitted but not approved. The 

Council’s trajectory anticipates delivery in years 4 and 5. The Appellant 
considers that the 74 dwellings do not pass the test of deliverability and 
should be removed from the supply. 

 
3 Land within the Westhampnett/ North East Chichester Strategic Development Location, 

Madgwick Lane, Chichester (APP/L3815/W/21/3270721). 
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126. The development is being undertaken by Persimmon in two phases, the 74 

dwellings being phase 2. The evidence indicates that the intention would be 
to complete phase 1 and then continue to phase 2. Development 

commenced in January 2022 and 38 dwellings have been delivered. This is 
below the trajectory, which anticipated 50 dwellings in year one, but the 
recent evidence submitted at my request indicates that all remaining phase 

1 dwellings are under construction. There is no indication as to when they 
will be completed because the developer indicates that the intention is to 

build out as one site once phase 2 has been approved. 

127. There appear to be various outstanding issues with phase 2 relating to its 
relationship with the ASDA service yard, the provision of a pedestrian/ cycle 

link and the provision of usable open space. However, the developer is 
clearly keen to progress the development and there is no evidence that 

these matters would be insurmountable, especially as phase 2 is not 
programmed to come forwards until 2025. It seems to me very unlikely 
that the outstanding matters will not be resolved before then, especially as 

a major housebuilder such as Persimmon has considerable expert and 
technical resources to hand. In the circumstances, the evidence is sufficient 

to demonstrate that the site is deliverable and that the 74 dwellings should 
remain in the supply. 

Land east of Glenmore Business Park 

128. This site is adjacent to a site with planning permission for an 80-bed care 
home and has outline planning permission for 23 assisted living units. I 

understand that it is intended that the two sites will be operated by the 
same care provider. A so-called “Statement of Common Ground” was 
signed by the Council and developer in March 2022, but it actually 

comprises a series of questions and answers about the progress of the 
development.  

129. From the aforementioned document it is confirmed that the site has been 
sold to the operator of the adjacent care home but that the type of care 
that the proposed apartments would provide has not yet been decided. The 

23 units are indicated as to be delivered in 2024/5 and construction is 
anticipated to begin in mid-2023. This seems very optimistic given that no 

reserved matters application has yet been made. Furthermore, the 
document indicates that viability has yet to be confirmed and that the site 
could not proceed until the access road to the care home has been 

constructed. In the circumstances the site does not meet the Framework’s 
definition of deliverable. The 23 units should therefore be removed from 

the supply. 

Conclusions 

130. Making the above adjustments, there would be some 2,937 deliverable 
dwellings over the 5 year assessment period. The local housing need using 
the standard methodology and taking account of the area falling within the 

South Downs National Park, is 3,195 dwellings. This is raised to 3,355 
dwellings with the 5% buffer, which is brought forward from later in the 

trajectory to allow choice and competition in the market for land.  

131. The Council can therefore demonstrate a deliverable housing land supply of 
some 4.4 years, which amounts to a deficit of around 418 dwellings. 
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Compliance with the IPS 

132. The IPS is a response to the housing land supply shortfall. It includes 13 
criteria against which the Council will assess additional opportunities for 

development. Not all will be applicable to every site and it does make clear 
that the acceptability of a proposal will need to be determined on a case-
by-case basis. The IPS does not comprise statutory policy but for the 

reasons I have given it is a material consideration of significant weight.  

133. Whilst Appeal A adjoins Nutbourne East, Appeal B is not contiguous with an 

identified settlement boundary and would not be so even if both 
developments were to be built, in my opinion. The Appellant refers to the 
Housing and Economic Land Availability Assessment, which identifies the 

site as a whole with an indicative capacity of 300 dwellings. However, this 
is a technical exercise to inform the emerging LP and, in any event, the 

Appellant made clear the two sites are being promoted separately and not 
as a single identity. Criterion 5 includes a requirement for no adverse 
impact on landscape character and this would be contravened for the 

reasons I have given. I do not consider that the other criteria would be 
significantly breached either because they would not apply to the outline 

proposals or for the reasons I have given elsewhere in my reasoning.  

Highway matters 

134. Transport Assessments were submitted with both applications to address 

highway safety and accessibility issues. West Sussex County Council is the 
local highway authority responsible for the local road network, including the 

A259. National Highways is the strategic highway authority and is 
responsible for higher tier roads, the most relevant being the A27. Neither 
statutory authority objects to the appeal schemes although National 

Highways requires financial contributions to the A27 improvement scheme. 
This would be secured through the Section 106 Agreements and is 

considered later in my decision. The Council as decision-making authority 
did not refuse either scheme on highway grounds. However, there is 
considerable local objection on highway related issues.  

Accessibility 

135. The Parish Council and other residents object to Hambrook and Nutbourne 

East being designated as a service village. They refer to a poor level of 
facilities, services and infrastructure. However, the designation followed 
background studies that were subject to public scrutiny before the LP was 

adopted. In the settlement hierarchy the service villages are defined as 
those that either provide a reasonable range of basic facilities to meet 

everyday needs, or those that provide fewer of these facilities but have 
access to them in nearby settlements.  

136. In Hambrook and Nutbourne East local facilities include the rail station and 
bus services as well as the shop/ post office, place of worship and public 
house. The background study ranked the combined settlement as 5th out of 

the 16 service villages in terms of the number of facilities it provides. As 
part of the Scant Road development4, allowed on appeal in November 

2021, a new shop and community facility was included and has now been 

 
4 Land adjoining A27 and Scant Road West, Hambrook (APP/L3815/W/21/3274502).  
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built. This has the potential to significantly improve the retail offer from the 

existing store, which is understood to open erratically and offer a limited 
retail range.  

137. Both sites would be within walking and cycling distance of the village 
facilities, including the railway station. Trains stop hourly and provide 
services to Chichester, Southbourne and Emsworth with connections to 

London, Brighton, Portsmouth and Southampton. There are footways along 
Broad Road and the A259 and there are bus stops on that road close to the 

Broad Road and Drift Lane junctions. The 700 bus runs along this corridor 
and there is an hourly service between Portsmouth and Chichester and 
beyond. The No 56 service is infrequent but it provides a service to and 

from Bourne Community College. Both Section 106 Agreements would 
secure a financial contribution for real time information boards at the 

nearest east and west bound bus stops. The provision of such information 
would make bus travel a more attractive option for some people. 

138. The Local Highway Authority is seeking to provide a shared cycleway along 

the eastern side of Broad Road between the railway and the A259. The 
Appellant has agreed to offer the Highway Authority a strip of land for this 

purpose, although I understand that the project is on hold at the present 
time. If it were to be implemented it would link to the National Cycle 
Network 2, which runs along the A259 between Chichester and Emsworth. 

There is a current joint project by National Highways and West Sussex 
County Council to improve the safety of this route for both cyclists and 

pedestrians. The access proposals for Site B include a section of the new 
footway and cycleway along the site frontage. These improvements offer 
the potential for greater use of sustainable travel options. In any event, 

both sites are close to the National Cycle Network 2 and are a reasonable 
cycling distance of the settlement hub of Southbourne, with its higher order 

facilities.  

139. Both proposals would include a Travel Plan Statement. This would be 
secured by the Section 106 Agreement along with an Audit Fee for the 

County Council to monitor it. It would seek to encourage people to 
undertake journeys more sustainably with an overall target to reduce 

vehicle trips by 10% to encourage travel by more sustainable modes. If 
both appeals are allowed there would be a 3 metres wide shared link for 
pedestrians and cyclists. This would considerably enhance the accessibility 

credentials of Site B and would also be available for the use of existing 
residents, for example those living in Drift Lane. 

140. It is of course accepted that many journeys would be undertaken by car as 
happens with the existing population. This is not a large urban area and it 

is unreasonable to expect that the new residents would be able to meet all 
their needs by public transport, cycling or on foot. The Framework itself 
points out that opportunities to maximise sustainable travel solutions will 

vary between urban and rural areas. In this case the sites are reasonably 
accessible and new occupiers would have the choice to undertake some 

journeys sustainably. 

Highway safety 

141. The trip generation using the TRICS database is a standard approach in 

transport work and has been agreed by the Local Highway Authority along 
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with the trip distribution. The assessment of junction capacity took account 

of the impact of traffic flows as a result of the COVID-19 pandemic, and 
future growth was factored in using methodology agreed with the Local 

Highway Authority. Nearby development commitments were also taken into 
account. The conclusion was that all the modelled junctions would continue 
to operate within capacity in the future year’s scenario without significant 

increases in queueing. In terms of road safety, the data on recorded 
accidents within the vicinity of the 2 sites was considered by the Local 

Highway Authority but it concluded that these incidents did not indicate 
that the road layout is defective.  

142. Access to site A would be from Broad Road in the form of a T-junction. 

Visibility splays would be provided in accordance with the design guidance 
in Manual for Streets for roads with a 30 mph speed restriction. It is 

appreciated that Broad Road is busy at certain times of the day and that 
queues occur due to parked vehicles restricting the carriageway width and 
the frequently closed railway crossing. Broad Road is also a minerals route, 

and the Transport Assessment did make an allowance for heavy goods 
traffic. The proposed access has been subject to a Stage 1 Road Safety 

Audit and there were no outstanding concerns in this respect. Whilst clearly 
the proposal would result in additional traffic movements onto Broad Road, 
the Local Highway Authority has not flagged this as an issue in terms of 

safety or capacity. 

143. The Parish Council raised concerns about the effect on the parking area 

along the eastern side of Broad Road, which is used by those living in Broad 
Meadow with no on-site parking. In order to provide the access and keep 
the required visibility splays clear it was estimated that there would be a 

loss of about 10 spaces. Whilst provision would be reduced there would still 
be off-site parking space along this side of the road.   

144. The main access to site B would be from the A259 in the form of a T-
junction. Visibility splays would be provided in accordance with the design 
guidance in Manual for Streets and Design Manual for Roads and Bridges 

following a traffic speed survey. The proposed access has been subject to a 
Stage 1 Road Safety Audit and there were no outstanding concerns in this 

respect. There would be 3 access points from Drift Lane, which would serve 
a total of 9 houses nearest to that road. These would have visibility splays 
in accordance with the design guidance in Manual for Streets for roads with 

a 30 mph speed restriction. I note local concerns about these access points. 
However, this is a small road with limited traffic flows and there is no 

evidence that the limited additional use would cause issues of highway 
safety or capacity.  

145. There was local criticism about the traffic modelling, including that the 
traffic flows along the A259 had been underestimated. It was pointed out 
that traffic diverts onto this route if the A27 is affected by accidents or 

closures, and I have no doubt that this is the case. However, the 
Framework makes it clear that development should only be prevented on 

highway grounds if there would be an unacceptable impact on highway 
safety or the cumulative impacts on the road network would be severe. 
Existing commitments and future traffic growth have been taken into 

account and I have insufficient evidence to convince me that the high bar 
extolled in the Framework would be reached. West Sussex County Council 
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is the statutory authority responsible for the safety of road users on the 

local highway network. There is no reason to surmise that it has exercised 
its duties other than in a responsible manner when assessing the highway 

impact that would arise from the proposed appeal developments. 

Agricultural land 

146. All of site A, the majority of site B and the nitrate mitigation land are 

classified as Grade 2, which is described in the Agricultural Land 
Classification as very good quality agricultural land. A semi-circular section 

at the southern end of site B is classified as Grade 3b, which is described as 
moderate quality. Paragraph 174 of the Framework indicates that the 
economic and other benefits of best and most versatile agricultural land 

should be recognised. This is land classified as Grades 1, 2 and 3a. One of 
the criteria for new development to meet through policy 48 in the LP is that 

poorer quality agricultural land should be fully considered in preference to 
the best and most versatile land.  

147. In this case, the development of either site would result in the loss of very 

good quality agricultural land. If both sites were permitted the area 
between them would similarly be taken out of production. The current use 

has been for cereal crops and the importance of securing homegrown food 
production is important for reasons of sustainability and resilience. 
However, this needs to be considered in the context of the shortfall of 

market and affordable housing within this District and the constraints 
arising from the South Downs National Park and the Chichester Harbour 

AONB. Much of the land between these two designations comprises high 
quality agricultural land. There is also the need to achieve nutrient 
neutrality in order to protect the fragile marine environments of Chichester 

Harbour. Agriculture is a big contributor in this respect and Natural England 
has approved the approach of removing land from agricultural production to 

compensate for the nutrient production arising from new housing.  

148. Taking account of the above points, I am satisfied that the loss of high-
quality agricultural land in this case would be justified having regard to the 

social and economic benefits arising from the new housing. There is no 
evidence that the housing shortfall could be adequately addressed on lower 

quality agricultural land and so policy 48 would not be offended in this 
respect. For similar reasons there would be no conflict with the Framework 
in this regard.   

PLANNING CONDITIONS 

149. A list of planning conditions was drawn up by the Council and Appellant, 

with input from the Rule 6 Party, and these were discussed at the inquiry. 
My consideration has taken account of paragraph 56 of the Framework and 

advice in the Planning Practice Guidance. I have changed the suggested 
wording in some cases to reflect the round table discussion at the inquiry 
and also to ensure that the conditions are precise, enforceable and not 

unduly repetitive. Most of the conditions are applicable to both sites, but on 
Site B there are additional requirements that relate to the protection of 

Water Voles and the secondary accesses to Drift Lane. 

150. The Appellant has agreed to a shorter implementation period in order that 
development can get underway expediently and make a meaningful 
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contribution to the housing shortfall. It is necessary to specify the approved 

plans for the avoidance of doubt and in the interests of proper planning.  

151. The construction period will inevitably cause disruption and inconvenience 

to road users and those living nearby. It is therefore necessary to restrict 
the hours of working and deliveries and prepare a Construction 
Management Plan, that sets out various measures to mitigate adverse 

effects as far as possible. I have changed the title of the requisite plan in 
order to better reflect its provisions. 

152. The sites are of ecological interest and home to a number of protected 
species as discussed under Issue Two. Measures are required to ensure 
that appropriate mitigation is provided during the construction period. I 

have reworded the early part of the proposed condition to make it easier to 
understand. Many of the trees, boundary hedgerows and vegetation are 

proposed for retention and fencing is required to protect these features 
whilst building works are underway. 

153. Conditions are also necessary once the development becomes operational 

to ensure that existing wildlife habitats, including those of protected species 
are safeguarded and enhanced. In particular there are provisions for new 

tree planting, grassland and hedgerows as well as the establishment of 
dark corridors to benefit bats. In the case of Appeal B there is a specific 
condition relating to Water Voles. External lighting can have a deleterious 

effect, especially on some species of bat. A requirement is therefore 
necessary for lower levels of luminance to be achieved along roadways and 

other public areas.   

154. The sites are generally flat at present and in order to ensure that the 
developments integrate satisfactorily with their surroundings it is necessary 

to ensure that ground levels are not raised unnecessarily. As considered 
under Issue One, Site A affords views in a northerly direction to the South 

Downs. I was told that viewing corridors would be maintained through the 
development and these are shown indicatively on the indicative layouts. 
These views are important in terms of the landscape impact for the reasons 

I have already given. For Site A it is therefore necessary to control the 
levels of additional features such as drives, paths and parking areas. These 

items are not required for Appeal B.  

155. The sites comprise agricultural land but nevertheless contamination can 
occur through the historic use of chemical fertilisers, pesticides and so 

forth. In such circumstances the potential risks need to be considered and if 
necessary remediated. Unexpected contamination that occurs during the 

course of development also needs to be addressed. The conditions have 
been reworded to make them more focused and relevant. 

156. The Council’s Archaeology Officer indicates that the site may be of 
archaeological interest and that trial trenching would be justified. There is 
no suggestion that the archaeology would be of other than local importance 

or would need to be preserved in situ. In such circumstances a scheme of 
investigation, recording and publication would be sufficient.  

157. The proposed development would employ sustainable drainage techniques 
and the details are required to be submitted to ensure a satisfactory 
drainage solution. Sustainable drainage systems only operate satisfactorily 
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if they are properly managed and maintained and these details will need to 

be secured so that the surface water drainage system operates 
satisfactorily in perpetuity. The boundary ditches on both sites and the 

internal ditches within Site B need to be kept clear to maintain water flow. 
Access to them needs to be kept available to allow maintenance works to 
be carried out. 

158. Foul water drainage is considered under Issue Three. The conditions 
relating to it are required in order to ensure that sewage from the sites is 

properly dealt with. The condition relating to the Thornham WwTW offers 
alternative scenarios to reflect the headroom capacity, which is subject to 
fluctuation as already explained. The condition relating to off-site 

improvement works concerns the infrastructure between the sites and the 
WwTW, which will require upgrading. 

159. An Environmental Noise Assessment was submitted for each site bearing in 
mind the location close to the A259 and the railway line. This took account 
of recommendations in BS8233: 2014 Guidance on Sound Insulation and 

Noise Reduction for Buildings and the World Health Organisation Guidelines 
for Community Noise which makes recommendations for external amenity 

areas. The noise predictions were made on the basis of a 2 metre close 
boarded fence along the boundaries, including the eastern boundary of 
Appeal A and the western boundary of Appeal B. However, the assessment 

was seemingly based on the layouts, which are now only indicative. The 
noise environment in the private gardens will depend on the orientation of 

the dwellings and the noise environment within the dwellings will depend 
on the nature of the construction. There is no evidence that a satisfactory 
outcome could not be achieved without the need for boundary fencing. 

Further noise assessments are therefore necessary once the layouts have 
been determined.  

160. Policy 40 in the LP includes a number of criteria to ensure that new 
development is designed and constructed sustainably. There are also 
provisions for good quality development in the IPS. A Sustainable Design 

and Construction Statement is necessary to ensure that there is a 
minimisation of carbon emissions and a maximisation of energy from 

renewable sources. West Sussex County Council sets out in its parking 
standards the proportion of dwellings that should have electric charging 
points. The Government is encouraging the use of electric vehicles and 

therefore home charging facilities are reasonable and necessary. Another 
sustainable measure is to control household water consumption, which 

should not exceed 110 litres per person. This is also a criterion of policy 40 
but is an optional requirement in the Building Regulations.  

161. In order to ensure safety in the event of fire, fire hydrants are required to 
be installed and thereafter retained. The construction accesses are 
controlled through the CMP. However, in the interests of highway safety it 

is necessary to ensure that the permanent main accesses from Broad Road 
in the case of Appeal A and the A259 in the case of Appeal B, are 

satisfactory and ready for use prior to first occupation. In the case of 
Appeal B a separate condition is required for the Drift Lane accesses for 
similar reasons.  

162. The layouts proposed bungalows or chalet bungalows on the eastern side of 
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Site A and on much of Site B. However, as this is now a reserved matter 

the indicative layouts may change. In such circumstances it is necessary to 
impose a maximum height of two storeys to ensure the developments 

reflect their surroundings, However, that does not mean that two-storey 
development would be acceptable across the whole of the sites, and that is 
a matter that will be considered at reserved matters stage.  

SECTION 106 AGREEMENT 

163. The draft Section 106 Agreements were discussed at the inquiry and the 

executed documents are dated 10 August 2023. The covenants are 
essentially the same for both developments and will be considered together 
unless I refer specifically to differences.  

164. I have considered the various obligations with regards to the statutory 
requirements in Regulation 122 of the Community Infrastructure Levy (CIL) 

Regulations and the policy tests in paragraph 57 of the Framework. It 
should be noted that the Deed contains a “blue pencil” clause in the event 
that I do not consider a particular obligation would be justified in these 

terms. In reaching my conclusions I have had regard to the supplementary 
planning document: Planning Obligations and Affordable Housing (2016) 

(the SPD). 

165. The First Schedule includes the obligations that bind the land. The Second 
Schedule includes the obligations that bind the nitrate neutrality land. The 

Third Schedule includes the Council’s obligations in relation to the payment 
of the Recreation Disturbance Mitigation Contribution to the Solent 

Recreation Mitigation Partnership Project Board. The Fourth Schedule 
includes the County Council’s obligations and the provisions to pay back the 
Bus Stop contribution in the event it is not used for the intended purpose.  

Affordable housing 

166. Provision is made for 30% affordable housing on both sites, which will 

result in 40 affordable homes in Appeal A and 21 in Appeal B. The 
obligations will secure a mix of 1-4 bedroom homes and tenures that 
include shared ownership, affordable rent, social rent and First Homes. The 

obligations make provision for the delivery of the affordable housing in 3 
stages linked to the occupation of the open market housing. The final 

trigger will be prior to the occupation of the 80th open market unit in the 
case of Appeal A and the 41st open market unit in the case of Appeal B. 
This means that sufficient value will remain in the land to be confident that 

all of the affordable dwellings will be delivered. Provision is made to reduce 
the number of affordable units and to vary the timetable for delivery on a 

pro rata basis in the event that the total number of units is less than the 
132 or 68 referred to above.  

167. There is an acute need for affordable housing in the District and annual 
needs are far greater than what is being provided. This means that the 
situation is getting worse year on year. The obligations are necessary to 

meet these needs and are in accordance with policy 34 in the LP. The 
housing mix and tenures are agreed with the Council to be acceptable.  

168. There is a separate set of obligations for the First Homes, which will 
account for 10 of the affordable units in Appeal A and 6 in Appeal B. This 
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complies with the Planning Practice Guidance that seeks 25% of affordable 

units to be First Homes, in accordance with the Government’s priority. 
There are obligations to ensure that the First Homes are not visually 

distinguishable from market dwellings and equivalent in terms of 
specification. There is also a delivery and disposal mechanism and 
obligations regarding the use. These are all necessary to ensure that the 

First Homes are to the standard of market housing and as far as possible 
are retained for their intended purpose in perpetuity.  

Recreational Disturbance Mitigation Contribution 

169. This contribution is necessary to mitigate the impact of recreational 
disturbance on the protected European sites of importance to nature 

conservation. The contribution is justified for the reasons explained in my 
Habitats Regulation Assessment under Issue Two. The payment varies 

depending on the size of the dwelling unit in accordance with the Solent 
Recreation Mitigation Strategy which has been agreed by Natural England. 

170. As these are outline applications, the final payment cannot be specified 

until the final housing mix has been determined at reserved matters stage. 
The Deed requires the payments to be made before development is 

commenced, which is necessary to ensure that the mitigation is in place by 
the time that the developments are operational.   

Open space, play area, shared cycle/ pedestrian link and ecological 

corridors 

171. The Council’s evidence, which has not been disputed, is that there is a 

shortfall of all types of open space in the District. The appeal developments 
individually are agreed to provide a sufficient quantum of open space and 
play space in accordance with the standards set out in the SPD.  

172. In the event both appeals are allowed there is to be a shared cycle/ 
pedestrian link between the two developments across the nitrate mitigation 

land. This will be 3 metres in width and its location is shown indicatively on 
Plan 9 in Appeal A and Plan 7 in Appeal B. This will improve the accessibility 
credentials of Site B and also be available for existing residents in Drift 

Lane to use as noted in paragraph 139 above.  

173. The ecological corridors are to be a belt of landscaping to provide high 

quality habitat for foraging bats and Water Voles. Their position and width 
on each site are shown on Plan 6A for Appeal A and 6B for Appeal B. I have 
considered the ecological corridors under Issue Two and their contributions 

to the enhancement of biodiversity and connectivity. 

174. The trigger for provision of the open space, play area, link and ecological 

corridors is prior to the occupation of 100 dwellings in the case of Appeal A 
and 52 dwellings in the case of Appeal B. These triggers are reasonable. 

175. A Landscape Management Plan relating to the open space land and 
Ecological Corridors will set out the long-term design objectives, 
management responsibilities and maintenance arrangements. The play area 

is subject to a separate specification for its details, provision, future 
management and maintenance. The plan and specifications are to be 

approved by the Council before development commences. When the works 
have been completed these facilities are to be offered to the Management 
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Company for a nominal sum. This will be funded by the householders and 

the arrangements whereby this will continue in perpetuity are set out. 

176. There is a dispute about whether an increased level of open space should 

be provided in the event that both developments are permitted. This is 
because the SPD states that for developments of 200 dwellings or more 
there should also be allotments, playing pitches and natural greenspace. 

This would result in a shortfall of 1.2 ha. However, these are two separate 
proposals submitted as two individual applications and two appeals. It is 

the case that the Appellant is the same and they lie in proximity to each 
other. There are also some shared aspects, including the cycle/ pedestrian 
link and the nutrient neutrality land. However, those elements will not be 

provided if only one appeal is successful. There is no policy provision for 
the approach being suggested by the Council and I do not agree that it can 

be supported.        

177. The various obligations are necessary in order to ensure that the 
development meets the needs of its residents, provides gains to 

biodiversity and enhances green infrastructure. They comply with the 
relevant LP policies, including policy 54 and the provisions in the SPD.   

Safeguarded land 

178. This solely relates to Appeal A and concerns a strip of land required to 
secure the Chidham Shared Cycle Lane as indicated on Plan 8. It is not 

known when or whether the County Council will undertake this project, but 
it would improve accessibility and benefit cyclists, including those from the 

new development. The safeguarding period is for a 10 year period and is 
reasonable in the circumstances.  

Financial Contributions 

A27 improvements contribution 

179. This comprises £1,803 per dwelling and is required by Highways England to 

mitigate the additional traffic onto the strategic highway network. Policy 8 
in the LP aims to provide improvements to junctions on the A27 Chichester 
Bypass to reduce congestion and improve safety. The contribution has been 

worked out in accordance with a formula in the SPD and includes the 
number of trips expected to use the bypass and the cost per trip. 

180. I have some difficulty with this contribution because the SPD indicates that 
it is specifically directed towards allocations in the LP. The sites are not 
allocated and are not part of the strategic development location on which 

the contribution has been based. However, the evidence suggests that the 
A27 junction mitigation work is far from complete. The Transport 

Assessments indicate that significant trips would use the A27. In such 
circumstances it can be seen as reasonable and necessary that traffic 

generators such as the appeal developments play their part. National 
Highways would otherwise have raised objections on the grounds of 
adverse impact on the strategic road network. Bearing all of these points in 

mind, on balance I consider that the contribution is acceptable.  

Bus stop contribution 

181. This comprises £20,000 to be paid to the County Council before 
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development commences for the provision of real-time information at the 

bus stops close to the junction with Broad Road (Site A) and those close to 
the junction with Drift Lane (Site B). This is necessary to improve the 

accessibility credentials of the proposed developments. West Sussex 
County Council indicates that the cost is £10,000 per bus stop to provide 
these facilities.  

Monitoring fee 

182. This comprises £6,638 for Appeal A and £5,106 for Appeal B. It is to be 

paid before development commences and there is a provision that if this is 
after 31 March 2023 the sum will be increased by an amount equal to the 
proportionate increase in the All Items index. Such fees may be charged 

provided they are fairly and reasonably related in scale and kind to the 
development and do not exceed the Council’s estimate of the cost of 

monitoring the obligations relevant to the development. The Council has 
formally adopted the use of monitoring fees and has worked out a 
methodology that takes into account the costs involved in the monitoring 

process. This is determined by the size of the development and reflects the 
Council’s historic costs over a 3 year period.  

183. I note that for 2023/4 the monitoring fee for over 50 dwellings is £6,638. I 
suspect that the lower sum for Appeal B is a drafting error. However, this 
will be rectified by the indexation clause referred to above. I consider that 

the monitoring fee meets the two requirements in the CIL Regulations 
mentioned above. 

County Council Monitoring Contribution 

184. In the case of Appeal A it is £1,440 and comprises the fee for monitoring 
the safeguarded land and bus stop provisions. In the case of Appeal B it is 

£720 and relates solely to the bus stop provision. It is to be paid prior to 
the commencement of development. The justification is set out in the 

County Council’s document on monitoring fees for Section 106 obligations 
and is similar in terms of methodology to that of the Council.         

Nitrates neutrality scheme 

185. This is necessary to provide mitigation to the protected European sites as 
explained in my Habitats Regulations Assessment under Issue Two. There 

are two triggers. The land, which is identified on Plans 3, 4A and 5 in the 
case of Appeal A and Plans 3, 4B and 5 in the case of Appeal B, must cease 
agricultural use prior to the commencement of development. All works in 

accordance with the nitrate neutrality scheme must have been carried out 
prior to first occupation. The covenants are set out in the Second Schedule.  

Travel Plan 

186. The Travel Plan Statement, which is annexed to the Deed, is to be 

submitted to the County Council for approval prior to the commencement of 
development and implemented prior to first occupation. These provisions 
are necessary to encourage modes of travel other than the car in 

accordance with national and local planning policy.  

187. An Audit Fee is to be paid of £3,500 for each development. Whilst some 

kind of monitoring fee is not unreasonable, there is no explanation in the 
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consultation responses from the Highway Authority as to how the sums 

requested have been worked out. Furthermore, Appeal B is a smaller 
scheme and yet the Audit Fee is the same as for Appeal A. This may be 

another drafting error but even if it is I do not consider that the payments 
have been adequately justified. The approved Travel Plan Statement is to 
be implemented prior to first occupation. 

Conclusions on compliance with Regulation 122 

188.  For the reasons given above, I am satisfied that the planning obligations in 

the Section 106 Agreement are necessary and proportionate and meet the 
requirements of Regulation 122 in the CIL Regulations. The exception is the 
Travel Plan Audit Fee, which I do not consider has been adequately justified 

in either case to be satisfied that it would be fairly and reasonably related 
in scale or kind to the developments.  

CONCLUSIONS AND PLANNING BALANCE 

189. The appeal proposal is Environmental Impact Assessment development. I 

have taken the ES and all other environmental information provided before 
and during the inquiry into account. I have undertaken a Habitats 
Regulation Assessment and concluded that in this case the scheme would 

have no significant effect on the integrity of the European sites, having 
regard to their conservation objectives. The necessary mitigation 

associated with this conclusion would be secured by the planning conditions 
and planning obligations in the Section 106 Agreements. 

Benefits 

190. On a general point, I do not agree with the proposition that a benefit 
should be ascribed lower weight if it is policy compliant. It is difficult to 

understand why it should be downgraded just because it is delivering an 
objective that the development plan considers to be important and in the 
public interest. That approach would not allow the exercise of judgement by 

the decision-maker that some policy-compliant benefits are more important 
than others on account of the circumstances of the case.   

191. The appeal developments would deliver 132 dwellings in the case of Appeal 
A and 68 dwellings in the case of Appeal B. The Council cannot 
demonstrate a 5 year supply of deliverable housing sites in accordance with 

the requirements of national policy. For the reasons I have given, I 
consider that it has a 4.4 year supply and therefore a deficit of 418 

dwellings. The proposed developments are in outline form and there would 
need to be time for reserved matters to be approved and pre-
commencement conditions discharged. The Appellant is a housebuilder and 

from the evidence it seems likely that there would be at least two years of 
housebuilding towards the latter part of the housing trajectory. It is 

considered that each scheme would make a valuable contribution towards 
reducing the housing shortfall. I afford this benefit substantial weight. 

192. Chichester District has a very serious affordable housing need. The Council 

does not have a good record of affordable housing provision and so the 
position deteriorates year on year. The situation is compounded by the fact 

that house prices are very high, and many people cannot afford to enter 
the private housing market. Whether or not the Parish itself has a need for 
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affordable homes, the District most certainly does and it is this level that is 

the most relevant. A total of 30% of the homes would be affordable, 
amounting to 40 dwellings in the case of Appeal A and 21 dwellings in the 

case of appeal B. The mix and tenure proposed would meet local needs. 
Each scheme would make an important contribution towards addressing 
affordable housing need. I afford this benefit very substantial weight.  

193. Each development would deliver ecological enhancements and there would 
be gains to biodiversity well above the current policy expectation. There 

would also be employment benefits relating to both the construction phase 
and the operative phase of each development. The local economy would 
have the advantage of increased spend in the nearby towns and 

settlements. I afford these benefits significant weight. 

194. Each development would provide open space and in the case of Appeal A 

there would be children’s play space as well. Whilst there could be some 
wider use by the local community, these facilities are mainly intended to 
meet the needs of the development. I therefore afford them limited weight 

as a benefit.  

195. The benefits are of considerable importance and as an overall package I 

conclude that they can be given substantial weight in favour of each of the 
appeal developments. 

The planning balance 

196. There was a great deal of discussion at the inquiry about what comprises 
the basket of most important policies for determining these applications. 

Whilst this may have been an interesting debate, I consider it an 
unnecessary one in this case. This is because for the purposes of deciding 
whether the presumption in favour of sustainable development applies, a 5 

year housing land supply shortfall is sufficient. There is no need to explore 
more than one route and it can be safely concluded that paragraph 11d) 

applies. 

197. For the reasons I have given there would be no significant adverse impact 
on the South Downs National Park, the AONB or European sites. In such 

circumstances there are no policies in the Framework protecting assets of 
particular importance that provide a clear reason for refusing the 

development. The tilted balance in paragraph 11d)ii) is therefore engaged.  

198. The adverse landscape and visual effects arising from Appeal A and Appeal 
B individually is a matter of considerable importance, especially bearing in 

mind that despite some amelioration through mitigation it would endure in 
the long term, apart from the visual effects in respect of Appeal B, which 

could be successfully mitigated over time. It is though relevant that the 
harmful effects in all scenarios would be both localised and contained, as I 

have explained under Issue One. Development Plan policy is consistent with 
the Framework in respect of landscape matters and the conflict overall of 
both Appeal A and Appeal B with policy 48 in the LP and policy EM3 in the 

NP is a matter to which I afford significant weight.  

199. Appeal B would fail to accord with the first criterion of the IPS. Both 

proposals would conflict with the spatial strategy because they would 
involve development on greenfield land outside of the settlement boundary 
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of Nutbourne East. However, policies 2, 4, 5 and 45 in the LP and policy 

LP1 in the NP are out-of-date for the reasons I have explained. These 
conflicts are a matter to which I give limited weight. 

200. There would be some additional adverse effects if the two developments 
were both to be built. This would relate to a greater level of landscape 
harm identified under Issue One, and an additional loss of agricultural land 

from the central nitrate mitigation site. On the other hand, the footpath link 
would open up views of the South Downs and have benefits for accessibility 

both for new residents and the established community. These gains and 
harms would balance each other out. 

201. Drawing the above points together, there would be adverse impacts that 

would weigh significantly against both of the appeal proposals. However, in 
my judgement these would be insufficient to significantly and demonstrably 

outweigh the substantial benefits, when assessed against the policies of the 
Framework taken as a whole.  

The development plan 

202. Planning law requires that applications for planning permission must be 
determined in accordance with the development plan unless material 

considerations indicate otherwise. 

203. The appeal proposals would not comply with the development strategy in 
Policy 2 in the LP or policies 4, 5 and 45 in the LP and policy LP1 in the NP 

relating to housing supply. There would also be conflict with policy 48 in the 
LP and policy EM3 in the NP relating to landscape issues. Whilst there would 

be compliance with a number of other policies, including those concerning 
the AONB and ecology, I consider that overall, there would be conflict with 
the development plan when taken as a whole.  

204. However, in this case there are material considerations that indicate that 
the decisions should be made otherwise than in accordance with the 

development plan. Most important of these is the Framework and the 
presumption in favour of sustainable development, which is also given 
statutory weight through policy 1 in the LP. The Framework is a material 

consideration of very substantial weight and importance and leads to my 
overall conclusion that the appeal proposals should be determined 

otherwise than in accordance with the development plan. 

205. I have considered all other matters raised in the representations and at the 
inquiry. However, I have found nothing to alter my conclusion that both 

Appeal A and Appeal B should succeed. 

Christina Downes 

INSPECTOR 
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ANNEX ONE: APPEARANCES 
 
FOR THE LOCAL PLANNING AUTHORITY: CHICHESTER DISTRICT COUNCIL 

Mr Stephen Morgan 
 

Counsel, instructed by Ms N Golding, Principal 
Solicitor, Chichester District Council 

He called: 
 

 

Mr A Roberts BSc (Hons) 

Assoc RTPI 

Director of Lambert Smith Hampton 

Mrs T Kirk PGDip LA 

GDIP LA CMLI 

Landscape Director, Hankinson Duckett 

Associates 
Mr N Gray BSc (Hons) 
ACIEEM 

Ecological Consultant, Gray’s Ecology 

Mrs V Owen BA (Hons) 
MPhil MRTPI 

Principal Planning Policy Officer at Chichester 
District Council 

Miss J Thatcher BA 
(Hons) PGCE MSc MRTPI 

Senior Planning Officer in Development 
Management at Chichester District Council 

*Ms J Bell MRTPI Development Manager at Chichester District 

Council 
*Present at the round table session on Planning Conditions 

 
FOR THE APPELLANT: PALLANT HOMES LTD 

Mr Sasha White Kings Counsel 

Ms Kimberley Ziya 
 

Counsel, both instructed by Neame Sutton 
Limited 

They called: 

 

 

Mr D Neame BSc (Hons) 

MSc MRTPI  

Director of Neame Sutton Limited 

Mrs C Brockhurst FLI 
BSc (Hons) Dip LA  

Director of Leyton Place Limited 

Mr D West MEnv Sci 
(Hons) CEnv MCIEEM 

Associate Director of Tetra Tech 

Mr M Akmenhalns Dip 
Construction HNC 
Building Studies FIHE 

Managing Director of Bright Plan Civils 

Mr E Dodd BSc (Hons) Senior Consultant of Bright Plan Limited 
 

FOR THE RULE 6 PARTY: CHICHESTER HARBOUR CONSERVANCY 

Mr Scott Stemp  Counsel, instructed by the Chichester Harbour 
Conservancy 

He called: 

 

 

Mr D Hares Dip LA CMLI 

FBIAC 

Director of David Hares Landscape Architecture 

Mr P Hughes BSc (Hons) 
PGD CM 

Ecologist with Chichester Harbour Conservancy 
AONB Unit 

Mr S Lawrence BSc 
(Hons) Dip TP Dip UD  

Principal Planning Officer with Chichester 
Harbour Conservancy AONB Unit 
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INTERESTED PERSONS WHO SPOKE AT THE INQUIRY: 

Mr A Kerry-Bedell  West Sussex County Councillor for Bourne 

Mr A Moss Chichester District Councillor for Harbour Villages 
Ward 

Mr S Johnson Chichester District Councillor for Harbour Villages 
Ward and Parish Councillor 

Mrs J Towers Chair of the Chidham and Hambrook Parish 

Council. She also read a statement from a local 
resident Ms S Reid 

Mr B Garrett Chidham and Hambrook Parish Councillor. He 
also read a statement from a local resident, Mr A 
Green 

Mr A Sargent Chidham and Hambrook Parish Councillor 
Dr J Sutcliffe Member of the Sussex Branch of the CPRE  

Miss Evie Clark Local resident 
Ms S Cunliffe Local resident, biologist and environmental and 

wildlife film maker 

Mrs Brown Local resident  
Mrs A Johnson Local resident  

Ms L Dinnage Local resident 
Mr M McBride Local resident 
Mr G Tomlinson Local resident 

Mr T Towers Local resident 
Ms S Green Local resident 

Mr D Rodgers Local resident 
Mr N Burns Local resident 
Mr R Seabrook Local resident 

Ms L Surgeon Local resident 
 

INTERESTED PERSONS WHO SPOKE AT THE HIGHWAYS Q&A SESSION 
Mrs Towers  
Mr Kerry-Bedell  

Mr McBride  
Mr Sargent  

Mr Garrett  
Mr P Sims  
Mr M Blackwell  

 
INTERESTED PERSONS WHO SPOKE AT THE FOUL DRAINAGE Q&A 

SESSION 
Mr Seabrook  

Mr Burns  
Mr Kerry-Bedell  
Mrs Towers  
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ANNEX TWO: DOCUMENTS 
 
1 Design and Access Statement (Site A) 

2 Design and Access Statement (Site B) 
3 Written representation by Mr and Mrs Robertson 
4 Land East of Manor Road, Selsey (ref 22-02236-REM): Environmental Health 

Department comments 
5 Land East of Manor Road, Selsey (ref 22-02236-REM): WSCC Highways 

Department comments 
6A Site A – Site location plan 
6B Site A - Indicative site layout 

6C Site A – Access overview and visibility splays 
7A Site B – Site location plan 

7B Site B – Indicative site layout 
7C Site B – Access overview and visibility splays 

7D Site B – Drift Lane visibility splays 
8 Ms Kirk’s revised landscape visual effects summary table 
9A Mr West’s additional bat emergence and return survey (April/ May 2023)  

9B Mr Gray’s response to the additional bat emergence and return survey 
10 Mr Roberts’ update on the Manor Road, Selsey housing site 

11 West Sussex County Council update on the proposed Broad Road shared 
cycleway  

12 Statement delivered orally at the inquiry by Mrs Towers on behalf of the 

Parish Council  
13 Statement delivered orally at the inquiry by Cller Moss 

14 Statement delivered orally at the inquiry by Cller Johnson 
15 Statement delivered orally at the inquiry by Cller Kerry-Bedell 
16 Written statement from Ms S Reid  

17 Statement delivered orally at the inquiry by Mr Sargent 
18 Statement delivered orally at the inquiry by Mr Seabrook 

19 Statement delivered orally at the inquiry by Mr Tomlinson 
20 Statement delivered orally at the inquiry by Mr Rodgers 
21 Statement delivered orally at the inquiry by Mr Green 

22 Statement delivered orally at the inquiry by Mr McBride 
23 Statement delivered orally at the inquiry by Dr Sutcliffe 

24 Statement delivered orally at the inquiry by Mrs Johnson 
25 Statement delivered orally at the inquiry by Ms Dinnage 
26 Statement delivered orally at the inquiry by Miss Evie Clark 

27 Statement delivered orally at the inquiry by Mr Towers 
28 Statement delivered orally at the inquiry by Ms Green 

29 Written representation from Mr T Edom  
30 Statement delivered orally at the inquiry by Mr Garrett 
31 Statement delivered orally at the inquiry by Mrs Brown 

32 Statement delivered orally at the inquiry by Mr Burns 
33 Government guidance on what can count towards a development’s 

biodiversity net gain 
34 Southern Water: Drainage and Investment Management Plan for Thornham 

Wastewater Treatment Works (May 2023) 

35 Questions and responses from Cller Kerry-Bedell for the Foul Drainage Q&A 
session 

35A Information from Cller Kerry-Bedell regarding sewage capacity for new houses 
served by Thornham Wastewater Treatment Works 
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35B A Position Statement on managing new housing development in the 

Thornham Waste Water Treatment Works catchment submitted by Mr Kerry-
Bedell with highlighted sections 

36 Questions on bats asked to Mr West by Mrs Towers on behalf of Mr Johnson 
37  Background information on matters raised by Cller Kerry-Bedell at the 

Highways Q&A session 

  
38 Response by Bright Plan on behalf of the Appellant to the highway matters 

raised by Cller Kerry-Bedell 
39 Committee Report relating to the appeal at Highgrove Farm, Bosham 

(APP/L3815/W/23/3322020) 

40A Draft conditions relating to Site A 
40B Draft conditions relating to Site B 

40C Observations on the draft conditions relating to Site A by the Rule 6 Party 
40D Observations on the draft conditions relating to Site B by the Rule 6 Party 
41 Updated statement from Dr Sutcliffe (see Document 23) 

42 Questions put to Mr Neame by Cller Johnson 
43 IPS schemes provided by Miss Thatcher 

44 Section 106 Agreement, dated 10 August 2023, for Site A 
45 Section 106 Agreement, dated 10 August 2023, for Site B 
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ANNEX THREE: CONDITIONS FOR APPEAL A 
 

1) Details of the appearance, landscaping, layout, and scale, (hereinafter called 

"the reserved matters") shall be submitted to and approved in writing by the 

Local Planning Authority before any development takes place and the 

development shall be carried out as approved.  

 

2) Application for approval of the reserved matters shall be made to the Local 

Planning Authority not later than 2 years from the date of this permission. 

 

3) The development hereby permitted shall take place not later than one year 

from the date of approval of the last of the reserved matters to be approved. 

 

4) The development hereby permitted shall not be carried out other than in 

accordance with the plans: 18044-HNW-02-ZZ-DR-A-2101 (Site Location 

Plan) and 2020-6214-201/ Rev E (Access Overview and Visibility Splays),  

 

5) No development shall commence until a Construction Management Plan (CMP) 

has been submitted to and approved in writing by the Local Planning 

Authority. Thereafter the approved CMP shall be implemented and adhered to 

throughout the construction period. The CMP shall include details of the 

following: 

 

a) The location and specification for vehicular access during construction. 

b) Provision for the parking of vehicles by contractors, site operatives and 

visitors. 

c) Provision for the loading and unloading of plant, materials and waste. 

d) Provision for the storage of plant and materials. 

e) Details of the erection and maintenance of security hoardings. 

f) Details of the location of any site huts/cabins/offices. 

g) Provision for wheel washing facilities and any other works required to 

mitigate the impact of construction upon the public highway, including the 

provision of temporary Traffic Regulation Orders. 

h) The contact details of the site operator. 

i) Measures to control the emission of dust and dirt. 

j) Measures to protect surrounding properties from construction noise in 

accordance with the standards in BS 5228: Code of practice for noise and 

vibration control on construction and open sites – Noise. 

k) Provision of any external lighting. 

l) Provision for the storage of fuel and chemicals. 

m) Provision for the recycling and disposal of waste management including 

confirmation that there will be no on-site burning of waste materials. 

 

6) During the construction period the following ecological mitigation measures 

shall be adhered to at all times: 
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a) Any works to the trees or vegetation clearance on the site shall be 

undertaken outside of the bird breeding season between 1st March to 1st 

October. If works are required within this period an Ecological Clerk of 

Works must check the site within 24 hours of any work taking place.  

b) Any bush pile, compost and debris piles on the site shall be removed 

outside of the hibernation period for hedgehogs between mid-October to 

mid-March inclusive. The piles shall undergo soft demolition. 

c) Clearance routes shall be checked prior to mowing, cutting or topsoil 

removal to ensure that no deer are harmed during works. 

d) Any trenches shall be covered overnight or a means of escape made 

available to protect wildlife. 

e) Any hazardous chemicals shall be suitably stored away so that they are 

not accessible to animals.  

f) Before any development commences, including ground clearance, a 

badger scoping survey shall be undertaken to ensure badgers are not 

using the site. If a badger sett is found on site, Natural England must be 

consulted and a mitigation strategy produced. 

g) The method of works and mitigation measures for reptiles shall be carried 

out in accordance with the recommendations in the Reptile Survey Report 

by Tetra Tech (July 2021). 

h) For the purpose of reptile translocation, clearance of flora and other 

materials within the exclusion zone shall only occur under the direction of 

the Ecological Clerk of Works. 

i) Wildlife exclusion netting of trees and hedges shall not be used, unless it 

is under the direction of a qualified ecologist for an express purpose, such 

as reptile exclusion fencing. 

 

7) No development shall commence until protective fencing has been erected 

around all trees, hedgerows, shrubs and other natural features not scheduled 

for removal in accordance with the recommendations of BS 5837: Trees in 

Relation to Design, Demolition and Construction (2012). Thereafter the 

protective fencing shall be retained for the duration of the works, with regular 

inspections and maintenance. No unauthorised access or placement of 

vehicles, machine plant, goods, fuels or chemicals, soil or other materials 

shall take place inside the fenced area and soil levels within the root 

protection area of the trees/hedgerows to be retained shall not be raised or 

lowered.  

 

8) No development shall commence until plans of the site showing details of the 

existing and proposed ground levels, proposed finished floor levels, levels of 

any paths, drives, garages and parking areas and the proposed completed 

height of the development and any retaining walls have been submitted to, 

and approved in writing by, the Local Planning Authority. The development 

thereafter shall be carried out in accordance with the approved details. 
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9) No development shall commence until an assessment of the risks posed by 

any contamination, carried out in accordance with British Standard BS 10175: 

Investigation of potentially contaminated sites - Code of Practice and the 

Environment Agency’s Model Procedures for the Management of Land 

Contamination (CLR 11) (or equivalent British Standard and Model Procedures 

if replaced), has been submitted to and approved in writing by the Local 

Planning Authority.  

 

If any contamination is found, a report specifying the measures to be taken, 

including the timescale, to remediate the site to render it suitable for the 

approved development shall be submitted to and approved in writing by the 

Local Planning Authority.  

 

The site shall be remediated in accordance with the approved measures and 

timescale and a verification report shall be submitted to and approved in 

writing by the Local Planning Authority.  

 

If, during the course of development, any contamination is found which has 

not been previously identified, work shall be suspended and additional 

measures for its remediation shall be submitted to and approved in writing by 

the Local Planning Authority. The remediation of the site shall incorporate the 

approved additional measures and a verification report for all the remediation 

works shall be submitted to the Local Planning Authority for approval before 

construction is recommenced.  

 

10) No development shall commence until a written scheme of archaeological 

investigation of the site has been submitted to and approved in writing by the 

Local Planning Authority. The scheme shall include proposals for an initial trial 

investigation and mitigation of damage through development to deposits of 

importance thus identified, and a schedule for the investigation, the recording 

of findings and subsequent publication of results. Thereafter the scheme shall 

be undertaken fully in accordance with the approved details and a timetable 

to be agreed in writing by the Local Planning Authority. 

 

11) No development shall commence, until details of the proposed overall site 

wide surface water drainage scheme have been submitted to and approved in 

writing by the Local Planning Authority. The design shall follow the hierarchy 

of preference for different types of surface water drainage disposal as set out 

in Approved Document H of the Building Regulations and the SuDS Manual 

produced by CIRIA. Winter ground water monitoring to establish highest 

annual ground water levels and Percolation testing to BRE 365, or similar 

approved, will be required to support the design of any infiltration drainage. 

The surface water drainage scheme shall be implemented as approved.  
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No building shall be occupied until the complete surface water drainage 

system serving that property has been implemented in accordance with the 

approved surface water drainage scheme. 

 

12) No development shall commence until details of the arrangements for the 

future access and maintenance of any watercourse or culvert crossing or 

abutting the site have been submitted to and approved in writing by the Local 

Planning Authority. The future access and maintenance shall thereafter be 

carried out in accordance with the approved details. At no time shall current 

and future landowners be restricted or prevented as a result of the 

development from undertaking their riparian maintenance responsibilities of 

any watercourse on or adjacent to the site.  

 

13) No development shall commence until details of the management and 

maintenance of the sustainable drainage system approved under Condition 11 

have been submitted to and approved in writing by the Local Planning 

Authority so that it continues to operate satisfactorily for the lifetime of the 

development. Development shall be carried out in accordance with the 

approved details. 

 

14) At the same time as the first reserved matters application full calculations to 

establish the capacity at Thornham WwTW, in accordance with the latest 

“Headroom Monitoring for Thornham WwTW”, shall be submitted to and 

approved in writing by the Local Planning Authority. These shall include 

calculations taken from the date of the grant of outline planning permission.   

The following sequential strategy shall be adopted in these calculations: 

 

a) Allowance for dwellings to be constructed and occupied up to the 

headroom capacity limit at Thornham WwTW prevailing at the date of the 

grant of outline planning permission without the need to demonstrate no 

net increase in flow to Thornham WwTW; and/or 

 

b) At the same time as the first Reserved Matters application that seeks 

permission for any dwellings exceeding the agreed headroom capacity, a 

detailed document shall be submitted to and approved in writing by the 

Local Planning Authority that demonstrates no net increase in flow for up 

to 30 additional dwellings, including full calculations, any mitigation 

proposals and full maintenance and monitoring details. All mitigation 

proposals shall be implemented as approved prior to first occupation of 

the additional dwellings and maintained and monitored as approved in 

perpetuity; and/or 

 

c) Restriction on the construction and occupation of any further dwellings 

until a solution has been implemented in collaboration with Southern 

Water to achieve sufficient capacity at Thornham WwTW or other 

opportunities advised by Southern Water. Prior to commencement of the 
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remaining dwellings, full details of this updated solution and any 

supporting documentation shall be submitted to and approved in writing 

by the Local Planning Authority. 

 

Development shall be carried out in accordance with this approved strategy 

and calculations. 

 

15) No development shall commence until a scheme of noise mitigation has been 

submitted to and approved in writing by the Local Planning Authority. The 

approved details shall be carried out before the dwelling is first occupied.   

 

16) No development shall commence until a detailed Sustainable Construction and 

Design Statement has been submitted to and approved in writing by the Local 

Planning Authority. This shall demonstrate how CO2 emissions will be 

minimised through improvement to the fabric of the buildings. At least 10% of 

the predicted residual energy requirements, after the fabric improvements 

energy savings, shall be met through the use of renewable resources. The 

development shall be carried out in accordance with the approved Sustainable 

Construction and Design Statement. 

 

17) No development shall commence above slab level, until details have been 

submitted to and approved in writing by the Local Planning Authority of the 

Electric Vehicle charging facilities in accordance with the West Sussex County 

Council: Guidance on Parking at New Developments (September 2020 or any 

superseding document). No dwelling which is to be provided with an Electric 

Car charging facility shall be first occupied until it has been provided and is 

ready for use. The Electric Vehicle charging facilities shall therefore be 

retained and maintained in accordance with the manufacturer’s instructions. 

 

18) No dwelling shall be first occupied, until the approved off-site improvement 

works necessary to provide foul drainage for the whole development have 

been completed.  

 

In the event that the approved off-site improvement works are not completed 

in full by the time of first occupation, detailed interim on-site measures for the 

disposal of foul water sewage shall be first agreed in writing by the Local 

Planning Authority. The details of the on-site measures shall include a 

timetable for implementation and how they will be managed and maintained 

for as long as they are in place. Development shall be carried out in 

accordance with the approved details.  

 

19) Before first occupation of any dwelling, details showing the location, 

installation and ongoing maintenance of fire hydrants shall be submitted to 

and approved in writing by the Local Planning Authority. The approved fire 

hydrants shall be installed before first occupation of any of the dwellings that 

they will serve and shall thereafter be retained for their intended purpose. 
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20) Before first occupation of any dwelling the main access serving the 

development from Broad Road shall be constructed and visibility splays 

provided of 2.4 metres by 43 metres in both directions up to base course 

level, in accordance with the details shown on drawing number 2020-6214-

201/RevE (Access Overview and Visibility Splays). The top wearing coat for 

the access shall be constructed prior to the occupation of the last dwelling on 

the site. Once provided, the visibility splays shall be kept free of all 

obstructions over a height of 0.6m above adjoining carriageway level. 

 

21) At the same time as the first Reserved Matters application is submitted, 

details of the external lighting of public areas, including roadways and 

amenity spaces, shall be submitted to and approved in writing by the Local 

Planning Authority. The lighting details shall seek to avoid potential impacts 

on bats using trees and hedgerows by avoiding artificial light spill onto these 

features, through the use of directional lighting sources and shielding. The 

external lighting details shall set out how the design of the lighting has taken 

account of Guidance Note 08/18: Bats and Artificial Lighting in the UK by the 

Bat Conservation Trust and the Institution of Lighting Professionals. 

 

22) At the same time as the first Reserved Matters application is submitted and 

notwithstanding any details already submitted, the measures for ecological 

mitigation and enhancement and a timetable for their implementation shall be 

submitted to and approved in writing by the Local Planning Authority. The 

details shall include:  

 

a) Native species replacement tree planting at a 2:1 ratio. 

b) The areas of wildflower grassland planting. 

c) The grassland areas to be managed for the benefit of reptiles. 

d) A wildlife pond and/or the ecological enhancement of the SuDS for the 

benefit of bats and other fauna and flora. 

e) The infilling of gaps in tree lines or hedgerows with native species. 

f) The installation and future retention of a minimum of 10 bat bricks onto 

dwellings in low lit or unlit locations away from windows and external 

lighting and a minimum of 6 bat boxes on retained trees around the site. 

g) The installation and future retention of a minimum of 10 bird bricks onto 

dwellings and 6 bird boxes on trees around the site. 

h) The installation and future retention of 3 hedgehog nesting boxes. 

i) The installation of log piles. 

j) The provision and permanent retention of gaps under boundary fences to 

allow free movement of hedgehogs and small mammals across the site. 

k) The retention of an unlit ecological corridor along the southern boundary 

of the site with ecological enhancements across the area and wider site 

and extended planting buffer to the eastern and northern boundaries (as 

detailed on Plan 6A of the Section 106 Agreement). The on-site open 

amenity space and LEAP shall be located outside the ecological corridor.  
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l) The provision of dark corridors within the lighting scheme approved under 

Condition 20 to ensure there are areas of no lighting which wildlife can 

move between. 

m) An ongoing programme of management and maintenance for 30 years. 

 

The development shall be carried out in accordance with the approved 

ecological and enhancement measures and shall be managed and maintained 

for a period of 30 years. 

 

23) The dwellings hereby permitted shall be designed to ensure that the 

consumption of wholesome water by the occupiers shall not exceed 110 litres 

per person per day. The fixtures, fittings and appliances shall thereafter be 

retained to comply with this requirement. 

 

24) The maximum height of any dwelling shall not exceed 2 storeys. 

 

25) Construction works, including works of site clearance and ground preparation, 

and deliveries to and from the site, shall not take place other than between 

0730 and 1730 Monday-Friday, 0830 and 1300 on Saturdays and at no time 

on Sundays or on Bank or Public holidays. 

 

End of conditions 1-25 
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ANNEX FOUR: CONDITIONS FOR APPEAL B 

 
1) Details of the appearance, landscaping, layout, and scale, (hereinafter called 

"the reserved matters") shall be submitted to and approved in writing by the 

Local Planning Authority before any development takes place and the 

development shall be carried out as approved.  

 

2) Application for approval of the reserved matters shall be made to the Local 

Planning Authority not later than 2 years from the date of this permission. 

 

3) The development hereby permitted shall take place not later than one year 

from the date of approval of the last of the reserved matters to be approved. 

 

4) The development hereby permitted shall not be carried out other than in 

accordance with the plans: 18044-HNW-03-ZZ-DR-A-2101/ Rev P2 (Site 

Location Plan); 2020-6214-301/ Rev E (Access Overview and Visibility Splays) 

and 2020-6214-304/ Rev C (Drift Lane Accesses Visibility Splays). 

 

5) No development shall commence until a Construction Management Plan (CMP) 

has been submitted to and approved in writing by the Local Planning 

Authority. Thereafter the approved CMP shall be implemented and adhered to 

throughout the construction period. The CMP shall include details of the 

following: 

 

a) The location and specification for vehicular access during construction. 

b) Provision for the parking of vehicles by contractors, site operatives and 

visitors. 

c) Provision for the loading and unloading of plant, materials and waste. 

d) Provision for the storage of plant and materials. 

e) Details of the erection and maintenance of security hoardings. 

f) Details of the location of any site huts/cabins/offices. 

g) Provision for wheel washing facilities and any other works required to 

mitigate the impact of construction upon the public highway, including the 

provision of temporary Traffic Regulation Orders. 

h) The contact details of the site operator. 

i) Measures to control the emission of dust and dirt. 

j) Measures to protect surrounding properties from construction noise in 

accordance with the standards in BS 5228: Code of practice for noise and 

vibration control on construction and open sites – Noise. 

k) Provision of any external lighting. 

l) Provision for the storage of fuel and chemicals. 

m) Provision for the recycling and disposal of waste management including 

confirmation that there will be no on-site burning of waste materials. 
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6) During the construction period the following ecological mitigation measures 

shall be adhered to at all times: 

 

a) Any works to the trees or vegetation clearance on the site shall be 

undertaken outside of the bird breeding season between 1st March to 1st 

October. If works are required within this period an Ecological Clerk of 

Works must check the site within 24 hours of any work taking place.  

b) Any bush pile, compost and debris piles on the site shall be removed 

outside of the hibernation period for hedgehogs between mid-October to 

mid-March inclusive. The piles shall undergo soft demolition. 

c) Clearance routes shall be checked prior to mowing, cutting or topsoil 

removal to ensure that no deer are harmed during works. 

d) Any trenches shall be covered overnight or a means of escape made 

available to protect wildlife.  

e) Any hazardous chemicals shall be suitably stored away so that they are 

not accessible to animals.  

f) Before any development commences, including ground clearance, a 

badger scoping survey shall be undertaken to ensure badgers are not 

using the site. If a badger sett is found on site, Natural England must be 

consulted, and a mitigation strategy produced. 

g) The method of works and mitigation measures for reptiles shall be carried 

out in accordance with the recommendations in the Reptile Survey Report 

by Tetra Tech (July 2021). 

h) For the purpose of reptile translocation, clearance of flora and other 

materials within the exclusion zone shall only occur under the direction of 

the Ecological Clerk of Works. 

i) Reptile translocation shall be co-ordinated with Water Vole which shall be 

carried out in accordance with a Method of Working agreed in writing by 

the Local Planning Authority. 

j) Wildlife exclusion netting of trees and hedges shall not be used, unless it 

is under the direction of a qualified ecologist for an express purpose, such 

as reptile exclusion fencing. 

 

7) No development shall commence until protective fencing has been erected 

around all trees, hedgerows, shrubs and other natural features not scheduled 

for removal in accordance with the recommendations of BS 5837: Trees in 

Relation to Design, Demolition and Construction (2012). Thereafter the 

protective fencing shall be retained for the duration of the works, with regular 

inspections and maintenance. No unauthorised access or placement of 

vehicles, machine plant, goods, fuels or chemicals, soil or other materials 

shall take place inside the fenced area and soil levels within the root 

protection area of the trees/hedgerows to be retained shall not be raised or 

lowered.  
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8) No development shall commence until plans of the site showing details of the 

existing and proposed ground levels and finished floor levels shall be 

submitted to, and approved in writing by, the Local Planning Authority. The 

development thereafter shall be carried out in accordance with the approved 

details. 

 

9) No development shall commence until an assessment of the risks posed by 

any contamination, carried out in accordance with British Standard BS 10175: 

Investigation of potentially contaminated sites - Code of Practice and the 

Environment Agency’s Model Procedures for the Management of Land 

Contamination (CLR 11) (or equivalent British Standard and Model Procedures 

if replaced), shall have been submitted to and approved in writing by the 

Local Planning Authority.  

 

If any contamination is found, a report specifying the measures to be taken, 

including the timescale, to remediate the site to render it suitable for the 

approved development has been submitted to and approved in writing by the 

Local Planning Authority.  

 

The site shall be remediated in accordance with the approved measures and 

timescale and a verification report shall be submitted to and approved in 

writing by the Local Planning Authority.  

 

If, during the course of development, any contamination is found which has 

not been previously identified, work shall be suspended and additional 

measures for its remediation shall be submitted to and approved in writing by 

the Local Planning Authority. The remediation of the site shall incorporate the 

approved additional measures and a verification report for all the remediation 

works shall be submitted to the Local Planning Authority for approval before 

construction is recommenced.  

 

10) No development shall commence until a written scheme of archaeological 

investigation of the site has been submitted to and approved in writing by the 

Local Planning Authority. The scheme shall include proposals for an initial trial 

investigation and mitigation of damage through development to deposits of 

importance thus identified, and a schedule for the investigation, the recording 

of findings and subsequent publication of results. Thereafter the scheme shall 

be undertaken fully in accordance with the approved details and a timetable 

to be agreed in writing by the Local Planning Authority. 

 

11) No development shall commence, until details of the proposed overall site 

wide surface water drainage scheme have been submitted to and approved in 

writing by the Local Planning Authority. The design shall follow the hierarchy 

of preference for different types of surface water drainage disposal as set out 

in Approved Document H of the Building Regulations and the SuDS Manual 

produced by CIRIA. Winter ground water monitoring to establish highest 
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annual ground water levels and Percolation testing to BRE 365, or similar 

approved, will be required to support the design of any infiltration drainage. 

The surface water drainage scheme shall be implemented as approved.  

 

No building shall be occupied until the complete surface water drainage 

system serving that property has been implemented in accordance with the 

approved surface water drainage scheme. 

 

12) No development shall commence until details of the arrangements for the 

future access and maintenance of any watercourse or culvert crossing or 

abutting the site have been submitted to and approved in writing by the Local 

Planning Authority. The future access and maintenance shall thereafter be 

carried out in accordance with the approved details. At no time shall current 

and future landowners be restricted or prevented as a result of the 

development from undertaking their riparian maintenance responsibilities of 

any watercourse on or adjacent to the site. 

 

13) No development shall commence until details of the management and 

maintenance of the sustainable drainage system approved under Condition 11 

have been submitted to and approved in writing by the Local Planning 

Authority so that it continues to operate satisfactorily for the lifetime of the 

development. Development shall be carried out in accordance with the 

approved details. 

 

14) At the same time as the first Reserved Matters application full calculations to 

establish the capacity at Thornham WwTW, in accordance with the latest 

“Headroom Monitoring for Thornham WwTW”, shall be submitted to and 

approved in writing by the Local Planning Authority. These shall include 

calculations taken from the date of the grant of outline planning permission.   

The following sequential strategy shall be adopted in these calculations: 

 

a) Allowance for dwellings to be constructed and occupied up to the 

headroom capacity limit at Thornham WwTW prevailing at the date of the 

grant of outline planning permission without the need to demonstrate no 

net increase in flow to Thornham WwTW; and/or 

 

b) At the same time as the first Reserved Matters application that seeks 

permission for any dwellings exceeding the agreed headroom capacity, a 

detailed document shall be submitted to and approved in writing by the 

Local Planning Authority that demonstrates no net increase in flow for up 

to 30 additional dwellings, including full calculations, any mitigation 

proposals and full maintenance and monitoring details. All mitigation 

proposals shall be implemented as approved prior to first occupation of 

the additional dwellings and maintained and monitored as approved in 

perpetuity; and/or 
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c) Restriction on the construction and occupation of any further dwellings 

until a solution has been implemented in collaboration with Southern 

Water to achieve sufficient capacity at Thornham WwTW or other 

opportunities advised by Southern Water. Prior to commencement of the 

remaining dwellings, full details of this updated solution and any 

supporting documentation shall be submitted to and approved in writing 

by the Local Planning Authority. 

 

Development shall be carried out in accordance with this approved strategy 

and calculations. 

 

15) No development shall commence until a scheme of noise mitigation has been 

submitted to and approved in writing by the Local Planning Authority. The 

approved details shall be carried out before the dwelling is first occupied. 

 

16) At the same time as the first reserved matters application is submitted, a 

Water Vole mitigation strategy, including a timetable for implementation, shall 

be submitted to and approved in writing by the Local Planning Authority. The 

mitigation strategy shall include: 

 

a) An update to surveys more than one year old. 

b) A 5 metre protective buffer from the top of the bank to be maintained at 

all times during the construction period. 

c) Post-development monitoring of Water Vole populations to check that 

mitigation measures are working as intended and to inform appropriate 

ongoing management. 

d) Appropriate vegetation management to maintain shelter and foraging 

resources. 

e) Details of net gain improvements to ditch and riparian habitat. 

f) Methods for managing the potential risks from increased human presence.  

g) Water quality management to make sure water quality is maintained or 

improved at the site. 

h) The arrangements for the management and maintenance of the Water 

Vole habitats for the lifetime of the development. 

Development shall be carried out in accordance with the approved Water 
Vole mitigation strategy.  

 

17) No development shall commence until a detailed Sustainable Construction and 

Design Statement has been submitted to and approved in writing by the Local 

Planning Authority. This shall demonstrate how CO2 emissions will be 

minimised through improvement to the fabric of the buildings. At least 10% of 

the predicted residual energy requirements, after the fabric improvements 

energy savings, shall be met through the use of renewable resources. The 

development shall be carried out in accordance with the approved Sustainable 

Construction and Design Statement. 
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18) No development shall commence above slab level, until details have been 

submitted to and approved in writing by the Local Planning Authority of the 

Electric Vehicle charging facilities in accordance with the West Sussex County 

Council: Guidance on Parking at New Developments (September 2020 or any 

superseding document). No dwelling which is to be provided with an Electric 

Car charging facility shall be first occupied until it has been provided and is 

ready for use. The Electric Vehicle charging facilities shall therefore be 

retained and maintained in accordance with the manufacturer’s instructions. 

 

19) No dwelling shall be first occupied, until the approved off-site improvement 

works necessary to provide foul drainage for the whole development have 

been completed.  

 

In the event that the approved off-site improvement works are not completed 

in full by the time of first occupation, detailed interim on-site measures for the 

disposal of foul water sewage shall be first agreed in writing by the Local 

Planning Authority. The details of the on-site measures shall include a 

timetable for implementation and how they will be managed and maintained 

for as long as they are in place. Development shall be carried out in 

accordance with the approved details.  

 

20) Before first occupation of any dwelling, details showing the location, 

installation and ongoing maintenance of fire hydrants shall be submitted to 

and approved in writing by the Local Planning Authority. The approved fire 

hydrants shall be installed before first occupation of any of the dwellings that 

they will serve and shall thereafter be retained for their intended purpose. 

 

21) Before first occupation of any dwelling the main access serving the 

development from the A259 shall be constructed and visibility splays provided 

of 2.4 metres by 43 metres in both directions up to base course level, in 

accordance with the details shown on drawing number 2020-6214-301/ Rev E 

(Access Overview and Visibility Splays). The top wearing coat for the access 

shall be constructed prior to the occupation of the last dwelling on the site. 

Once provided, the visibility splays shall be kept free of all obstructions over a 

height of 0.6m above adjoining carriageway level. 

 

22) Before first occupation of any dwelling the main accesses serving the 

development from Drift Lane shall be constructed and visibility splays 

provided of 2.4 metres by 43 metres in both directions up to base course 

level, in accordance with the details shown on drawing number 2020-6214-

304/ Rev C (Drift Lane Accesses Visibility Splays). The top wearing coat for 

the accesses shall be constructed prior to the occupation of the last dwelling 

on the site. Once provided, the visibility splays shall be kept free of all 

obstructions over a height of 0.6m above adjoining carriageway level. 
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23) At the same time as the first Reserved Matters application is submitted, 

details of the external lighting of public areas, including roadways and 

amenity spaces, shall be submitted to and approved in writing by the Local 

Planning Authority. The lighting details shall seek to avoid potential impacts 

on bats using trees and hedgerows by avoiding artificial light spill onto these 

features, through the use of directional lighting sources and shielding. The 

external lighting details shall set out how the design of the lighting has taken 

account of Guidance Note 08/18: Bats and Artificial Lighting in the UK by the 

Bat Conservation Trust and the Institution of Lighting Professionals. 

 

24) At the same time as the first Reserved Matters application is submitted and 

notwithstanding any details already submitted, the measures for ecological 

mitigation and enhancement and a timetable for their implementation shall be 

submitted to and approved in writing by the Local Planning Authority. The 

details shall include: 

 

a) Native species replacement tree planting at a 2:1 ratio. 

b) The areas of wildflower grassland planting. 

c) The grassland areas to be managed for the benefit of reptiles. 

d) A wildlife pond and/or the ecological enhancement of the SuDS for the 

benefit of bats and other fauna and flora. 

e) A wetland area for the benefit of Water Voles. 

f) The infilling of gaps in treelines or hedgerows with native species. 

g) The installation and future retention of a minimum of 10 bat bricks onto 

dwellings in low lit or unlit locations away from windows and external 

lighting and a minimum of 6 bat boxes on retained trees around the site. 

h) The installation and future retention of a minimum of 10 bird bricks onto 

dwellings and 6 bird boxes on trees around the site. 

i) The installation and future retention of 3 hedgehog nesting boxes. 

j) The installation of log piles. 

k) The provision and permanent retention of gaps under boundary fences to 

allow free movement of hedgehogs and small mammals across the site. 

l) The retention of an unlit ecological corridor along the west and north 

boundaries of the site with ecological enhancements across the area and 

wider site and extended planting buffer to the eastern and northern 

boundaries (as detailed on Plan 6B of the Section 106 Agreement).  

m) The provision of dark corridors within the lighting scheme approved under 

Condition 23 to ensure there are areas of no lighting which wildlife can 

move between. 

n) An ongoing programme of management and maintenance for 30 years. 

 

The development shall be carried out in accordance with the approved 

ecological and enhancement measures and shall be managed and maintained 

for a period of 30 years. 
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25) The dwellings hereby permitted shall be designed to ensure that the 

consumption of wholesome water by the occupiers shall not exceed 110 litres 

per person per day. The fixtures, fittings and appliances shall thereafter be 

retained to comply with this requirement. 

 

26) The maximum height of any dwelling shall not exceed 2 storeys. 

 

27) Construction works, including works of site clearance and ground preparation, 

and deliveries to and from the site, shall not take place other than between 

0730 and 1730 Monday-Friday, 0830 and 1300 on Saturdays and at no time 

on Sundays or on Bank or Public holidays. 

 

End of conditions 1-27 

DN HLS PoE - Appendix 10 - Page 57 of 57

https://www.gov.uk/planning-inspectorate



